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LEVELING THE PLAYING FIELD: PROTECTING
WORKERS AND BUSINESSES AFFECTED BY
MISCLASSIFICATION

THURSDAY, JUNE 17, 2010

U.S. SENATE,
COMMITTEE ON HEALTH, EDUCATION, LABOR, AND PENSIONS,
Washington, DC.

The committee met, pursuant to notice, at 10:06 a.m. in room
SD-430, Dirksen Senate Office Building, Hon. Tom Harkin, chair-
man of the committee, presiding.

Present: Senators Harkin, Brown, Merkley, Franken, Enzi,
Isakson, and Murkowski.

OPENING STATEMENT OF SENATOR HARKIN

The CHAIRMAN. The Senate Committee on Health, Education,
Labor, and Pensions will please come to order.

I want to welcome everyone to today’s hearing. We are here
today to talk about worker misclassification, an issue of critical im-
portance to millions of working men and women across our country.

We all know that these are very difficult times for our economy,
especially for working families. Millions of Americans are now liv-
ing paycheck to paycheck. Employees across the Nation are work-
ing hard but still struggling to make ends meet. And need I say
that filings for unemployment benefits were up sharply again last
week? So we still have many millions of Americans unemployed or
underemployed.

Over the past few years, it has become clear that a few unscru-
pulous employers are making these challenges even more difficult
for their workers by intentionally misclassifying them as “inde-
pendent contractors” to gain an advantage over their law-abiding
competitors. When these companies play games with workers’
rights, everyone loses: the workers, the taxpayers, and responsible
businesses that play by the rules.

Misclassified workers simply do not receive the same protections
under our laws. Basic standards such as the minimum wage, the
right to overtime pay, unemployment compensation, workers’ com-
pensation, safety and health laws, and antidiscrimination protec-
tions do not apply to independent contractors. That means the con-
struction worker who falls and breaks his leg is denied workers’
compensation if he is an independent contractor. The truck driver
who works 60 hours a week does not receive the overtime pay his
family deserves if he is an independent contractor.
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Misclassification is also costing the Federal and State govern-
ments billions of dollars in unpaid revenues, including the pay-
ments that support our unemployment insurance and workers’
compensation systems.

Businesses are hurt by misclassification, too. An employer that
misclassifies its workers may be able to outbid employers com-
plying with the law, I am told, sometimes by as much as 30 per-
cent. The problem is especially bad in cash industries where work-
ers are often paid off the books making it virtually impossible to
prove that employers are intentionally misclassifying workers and
violating their rights.

The sad truth is that law-abiding employers lose business every
day to scofflaw employers that intentionally misclassify their work-
ers.

It should never pay to break the law, so we here in Congress
have a duty to fix the problem and make sure everyone is com-
peting on a level playing field.

The scope of the misclassification problem is staggering. There
are more than 10.3 million workers in the United States who are
treated as independent contractors. That is about 7.3 percent of the
workforce. A Department of Labor study found that as many as 30
percent of businesses misclassifies employees as independent con-
tractors.

So it is going to take a concerted effort by Federal and State
agencies to solve this misclassification problem. Fortunately, we
are off to a good start. In January, the Department of Labor hired
more investigators to pursue misclassification. The Internal Rev-
enue Service is working on a comprehensive nationwide employ-
ment tax audit program. Many States have also stepped up to the
plate, and they are cracking down on misclassification.

But Federal and State agencies cannot do it alone. We also need
some Federal legislation to hold employers accountable for break-
ing wage and hour laws by misclassifying their workers. The bill
that Sherrod Brown has introduced—which I cosponsored—called
the Employee Misclassification Prevention Act will do just that.

This important legislation would go a long way toward protecting
workers and their families from unfair misclassification.

So I hope that today’s hearing will be the first step in a bipar-
tisan process to pass legislation to end misclassification once and
for all. I look forward to working with other Members of the Con-
gress on this issue.

With that, I will turn to Senator Enzi.

STATEMENT OF SENATOR ENZI

Senator ENzI. Mr. Chairman, I am disappointed that we are
holding a hearing on S.3254, the Employee Misclassification Pre-
vention Act, because I think this is a symbol of what is wrong with
Washington today. I think this could be called “the accountant and
auditor employment program.”

I agree that there are a few unscrupulous employers out there
that are taking advantage of the system and they should be caught.
This is going to penalize the 97 percent that are doing the right
thing, give them huge additional costs, a lot of extra paperwork,
and the result is going to be fines for miswriting the paperwork.
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I got to participate a lot with the INS forms, and those were to
catch illegal immigrants that were wrongfully employed. Every
business had to collect a lot of documents from every worker and
fill out a form on each worker, and then the businesses were au-
dited. And what they were audited for were paperwork mistakes.
They were not audited for whether they were catching illegal immi-
grants or not, whether they were hiring illegal immigrants, and
they got huge fines because they did not cross a “I” or dot an “I”.
And I think that is exactly where this legislation is headed.

I think there are some ways that this can be done so it is a good
auditing practice rather than a paperwork practice. As a former
small business owner, I do not understand why instead of helping
small business and entrepreneurs, we are saddling them with more
paperwork, more recordkeeping, more fines, more penalties. You
would think with the economy in its precarious State, that we
would be doing everything in our power to help small business to
do business. Everyone knows that small business entrepreneurs
have been the drivers of our economic recoveries in the past reces-
sions, and their role in our economy is just as important today.

With respect to S.3254, one of the first mandates of the bill
would be to require every single business to send every single em-
ployee and independent contractor a disclosure notice letting them
know of their employment or independent contractor status. But
what does that mean in the real world? According to the Small
Business Administration, there are 120 million employees in our
Nation. Half, or 60 million, of these employees are hired by small
businesses. Because the bill requires that each disclosure notice be
customized for the exact dollars earned and hours worked—Ilet us
say that each disclosure notice takes about 30 minutes to compile,
complete, and share with the employee and then retained for
records. That comes to about 30 million hours devoted by small
businesses for these disclosures, and that relies on the employee
auditing them. There is going to be a huge auditing factor that has
to be built into this, and that is going to cause a lot more employ-
ees just to keep track of the paperwork.

One of the sticking points in our food safety bill is going from
900 Federal inspectors to 22,500 Federal inspectors that would
greatly increase the cost. We are trying to overcome that additional
cost for the bill. I can only imagine what the cost is going to be
on this worker classification bill.

This bill comes to 30 million hours devoted by small businesses
for these disclosures. It does not add anything on the bottom line.
It does not produce any product. It does not create any sale.

According to the National Federation of Independent Businesses,
the lowest dollar amount per hour for small business regulatory
compliance is $37 for the smallest of businesses and up to $68 for
the next size up small business. If we took the time to calculate
out what it will actually cost small business, the figure would end
up being in the billions. This is a complete waste of money and
time for small business.

As I said, there is a way to do it, but this is not it.

Ironically, President Obama has met with small business owners
twice in the Rose Garden in the past few weeks praising small
business owners and talking about how we need to help them.
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However, only in Washington would legislation be drafted to re-
quire companies to tell their employees that they are employees
and to spend billions of dollars to do so. Small businesses have
much better use for that money, money spent to help the economy.

We have to look no further than the title to find out the true in-
tent of the hearing, “Leveling the Playing Field.” This hearing is
less about making sure that independent contractors are properly
classified than it is about union firms that want to level the play-
ing field against nonunion firms, and they are willing to place bil-
lions of dollars of paperwork burdens and fines and penalties on
our teetering economy just so they can level the playing field.

If there are legitimate problems with the independent contrac-
tors being improperly classified—and I think there are—then I
would welcome action by the Department of Labor to establish a
Web site to help clear up the confusion and to help independent
contractors comply with the law. In addition, we could do the same
outreach to companies contracting with independent contractors.
But as this bill stands before us today, it is a Washington special
interest bill and it symbolizes what is wrong with Washington
today. It will penalize the businesses that are doing the right thing
and the ones that are doing the wrong thing will continue to do it
but eventually they will be caught.

Thank you, Mr. Chairman.

[The prepared statement of Senator Enzi follows:]

PREPARED STATEMENT OF SENATOR ENZI

Mr. Chairman, I am very disappointed that we are holding a
hearing on S. 3254, the Employee Misclassification Prevention Act
as this bill is a symbol of what is wrong with Washington today.

As a former small business owner, I am saddened that instead
of helping our small businesses and entrepreneurs we are saddling
them with more paperwork, more recordkeeping and more fines
and penalties. You would think that with the economy in its pre-
carious state we would be doing everything in our power to help
small businesses to do business. Everyone knows that small busi-
ness entrepreneurs have been the drivers of our economic recov-
eries in past recessions and their role in our economy is just as im-
portant today.

With respect to S.3254, one of the first mandates of the bill
would be to require every single business to send every single em-
ployee and independent contractor a disclosure notice letting them
know of their employment or independent contractor status. But
what does this mean in the real world?

According to the Small Business Administration, there are 120
million employees in our Nation. Half, or 60 million, of these em-
ployees are hired by small businesses. Because the bill requires
that each disclosure notice be customized for the exact dollars
earned and hours worked, let’s say that each disclosure notice
takes 30 minutes to compile, complete, share with the employee,
and then retain for records. That comes out to 30 million hours de-
voted by small businesses for these disclosures. According to the
National Federation of Independent Businesses, the lowest dollar
amount per hour for small business regulatory compliance is
$37.18 for the smallest of businesses. The figure going progres-
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sively higher depending upon how many employees the business
hires.

Multiplying the 30 million hours by $37.18 per hour, the total
cost to small business for just this one component of the bill is $1.1
trillion. That is $1.1 trillion just to tell employees that they are em-
ployees. If we include disclosure notices to all employees then the
cost would be above $2 trillion dollars for the first 6 months of this
bill if it becomes law. This is a complete waste of money and time
for small businesses.

Ironically, President Obama has met with small business owners
twice in the Rose Garden in the past few weeks praising small
business owners and talked about how we need to help them. How-
ever, only in Washington would legislation be drafted to require
companies to tell their employees that they are employees and to
spend over a trillion dollars to do so. Small businesses have much
better use for that money.

Clearly, this bill was drafted by Washington special interests. We
have to look no further than the title to find out the intent of this
hearing—“Leveling the Playing Field”. This hearing is less about
the making sure that independent contractors are properly classi-
fied than it is about union firms wanted to “level the playing field”
against non-union firms. These Washington special interests are
willing to place a $2 trillion drag on our teetering economy just so
they can “level the playing field.”

If there are legitimate problems with independent contractors
being improperly classified then I would welcome the Department
of Labor to establish a Web site to help clear up the confusion and
to help independent contractors comply with the law. But as this
bill stands it is nothing but a Washington special interest bill and
symbolizes what is wrong with Washington today.

The CHAIRMAN. Thank you, Senator Enzi.
I would like to recognize Senator Brown, the sponsor of the
misclassification legislation, for an opening statement.

STATEMENT OF SENATOR BROWN

Senator BROWN. Thank you, Mr. Chairman.

I appreciate the comments of Senator Enzi, which I would like
to address.

I appreciate Mr. Harris joining us and thank you for your public
service and all those on the second panel too.

I obviously concur with the remarks of the chairman on this
problem and what it means to workers, what it means to those
overwhelmingly honest businesses that compete with those firms
that do not play by the rules and what this means for local and
State revenues and Federal revenues too, for that matter.

The attorney general of Ohio, the 7th largest State in the Nation,
published a study a year ago, finding that at least 459,000 Ohio
employees might be misclassified—459,000 employees. One of
these—and these are statistics and numbers, and we can talk
about that from up here as long as we want. But one of these work-
ers—let me put a human face on it—is a gentleman named Kevin
Ennis who was a carpenter from Parma, a suburb south of Cleve-
land, south and west of Cleveland. Mr. Ennis worked for companies
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that expected him to be on site every day, more than 40 hours a
week—a highly skilled carpenter. These companies expected him to
work like any other employee on these job sites, inside and outside.

Then he cut his thumb. He needed stitches. His employer made
clear he was not really an employee and did not have health cov-
erage, did not have workers’ compensation. They had not paid into
those. These companies classified him as an independent contractor
even though the company was as dependent on Kevin Ennis as
Kevin was on the company and as they were on employees that
they did not misclassify this way.

This is an issue that affects workers like Kevin.

It is an issue that affects local tax revenues. Attorney General
Cordray estimates the State of Ohio loses up to $800 million in
State revenue and local tax revenue because of misclassification.

I appreciate Senator Enzi’s concern for small business, and I
share that and I would love to work with him on finding ways to
make sure this is not an onerous burden on small business.

But I emphasize that those small businesses that play by the
rules are at a competitive disadvantage. When we announced this
bill with Congresswoman Woolsey, House Member from California
who is the House sponsor, we had employers there, including some
people in trade associations that are doing contracting. And they
said that they lose contracts, they lose bids. They cannot meet the
same price as those employers because they play by the rules. It
is those employers who do not play by the rules.

Again, I know, whether they are NFIB members or not, those
employers are small in number, relatively, that do not play by the
rules, but those employers have a distinct advantage because they
do not play by the rules. That is why the rules need to be tougher
and need to be enforced.

I hear people talk about that when we are in a fragile economic
time, it is not the time to focus on labor law reforms. That is really
exactly 180 degrees wrong. Now is the time with a still fragile re-
covery with significant job loss, when workers are more taken ad-
vantage of because people are so desperate to get a job and do
whatever it takes to feed their family, even if they are not being
treated fairly, even if their employer is breaking the rules.

So that is why the time for this legislation is today.

And the last thing, Mr. Chair, I wanted to bring out—I would
think that the whole philosophy of voluntary compliance would
have been discredited in the last 2 years. We can trust the employ-
ers to do the right thing and we can have voluntary compliance.
I mean, voluntary compliance. Wall Street? You know, the whole
view of the—I do not want to go back, but I think you want to go
back so you do not go forward and do stupid things.

The whole view of the Bush years on voluntary compliance is
Wall Street will police itself. That did not seem to work out so well.
The mining companies will police themselves for mine safety. That
did not seem to work so well in West Virginia. The oil companies,
in terms of worker safety—do not forget. We talk about this awful
oil gusher ad nauseam, as we should, but do not forget 11 people
were killed on that rig, on that platform. So whether it is voluntary
compliance on worker safety, on environment, on financial reform,
on financial services, financial regulation, it is not working, Mr.
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Chairman, and it is time that we had rules that were enforced that
are fair to everybody.

It is not a union/nonunion issue. It is enforcing a level playing
field so that one company can compete on equal terms, fair terms
with another, employees are treated better, and our economy will
be better off as a result.

So I ask for support on the legislation that Chairman Harkin
mentioned, the Employee Misclassification Prevention Act of 2010.
It is designed to dramatically reduce the number of worker
misclassification violations. Small business wins by that. Workers
win by that and taxpayers win by that.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Brown.

Senator Isakson.

STATEMENT OF SENATOR ISAKSON

Senator ISAKSON. Thank you, Mr. Chairman.

Unlike most hearings we attend where we really are learning
and have not had any experience, I ran a company for 22 years and
had 800 independent contractors like Lenox Scott in Seattle and
Howard Hannah in Pittsburgh in Pennsylvania, and Real Estate
One in Cleveland, and Ralph Burnett in Minneapolis, and Paul
Knapp in Iowa.

We need to be very careful not to demonize people who were
doing it right, and because the company operates under the inde-
pendent contractor laws that exist in the United States today, in-
cluding the IRS 10-point test, which is the critical test to determine
whether somebody is misclassified or not—there are a lot of good
American business people who hire independent contractors be-
cause you cannot do what they do in an employee/employer rela-
tionship in service industries, in sales industries.

While I have the deepest of respect for Senator Brown, but to
categorically chastise the 7 percent who work as independent con-
tractors when those people who have them working under them
have to meet the IRS 10-way test and all the other provisions of
the law that exist today to prohibit misclassification, I would take
issue with the fact that it is a rampant problem. It is a problem.
Mr. Ennis in Ohio very well may have been the victim of somebody
that was breaking the law anyway. So out of respect for my friends
that ran businesses like I ran at one time and run them today in
the cities of each of the members here, we need to be very careful
not to demonize what is a very important segment that moves
America from the standpoint of sales and services in a way that
you could not otherwise capitalize the businesses if they had to be
employer/employee. So I wanted to get that on the record.

And I hope you all will talk with those business people in your
States because they can tell you the same story I can tell.

The CHAIRMAN. Well, I would say, Senator Isakson, I appreciate
that. I think that there are legitimate independent contractors, ob-
viously. But from my observation over the last few years, there has
been almost a quantum rush by other businesses to misclassify
workers as independent contractors. I think we are going to hear
that from Mr. Harris and we have some studies from the DOL that
show that.
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I think what we need to do is to be able to have a system set
up whereby legitimate independent contractors are permitted, but
the system prevents misclassification of workers that, by all of the
tests and measures, should be employees and not independent con-
tractors. As I said, misclassification seems to be increasing, at least
as I have seen, just in the last few years.

Mr. Seth Harris was sworn in as Deputy Secretary of Labor on
May 26, 2009. Prior to joining DOL, he served as a professor of law
at New York Law School and director of its labor and employment
law programs. He also served for 7 years at DOL during the Clin-
ton administration as counselor to the Secretary of Labor and as
Acting Assistant Secretary of Labor for Policy.

Mr. Harris, welcome to the committee. Your statement will be
made a part of the record in its entirety, and if you could sum up
in 5 or so minutes, we would appreciate it.

STATEMENT OF SETH D. HARRIS, DEPUTY SECRETARY
OF LABOR, WASHINGTON, DC

Mr. HarRiS. Thank you very much, Mr. Chairman. Thank you,
Senator Enzi, members of the committee. Thank you so much for
the opportunity to speak today about worker misclassification.

Worker misclassification seems to suggest a paperwork error, but
it is no mere technical violation. It is a serious threat to workers
and the fair application of the laws Congress has enacted to assure
workers have good, safe jobs.

In simple terms, worker misclassification is the practice of treat-
ing a worker who is an employee under the law as something other
than an employee, and this misclassification deprives the worker of
rights and benefits that Congress intended her to have.

Whether a worker is an employee depends on which law is appli-
cable. For example, there is the economic realities test employers
must apply to determine the nature of their workers under the Fair
Labor Standards Act. But regardless of what law applies, employ-
ers should assure that workers get the wages, the benefits, and the
protections that are guaranteed by the law.

In this difficult economic climate, millions of Americans are
struggling to stay in the middle class. Worker misclassification ex-
acerbates that challenge. Mis-classified workers may not be paid
the wages to which they are entitled. Law-abiding, responsible em-
ployers may be denied a level playing field in a hyper-competitive
business environment, and the revenues flowing into Federal and
State treasuries may be diminished by employers that avoid paying
payroll taxes, unemployment taxes, and workers’ compensation pre-
miums.

Unfortunately, it is all too easy for employers to misclassify em-
ployees and get away with it. Misclassification alone does not vio-
late the statutes administered by the Labor Department. For this
reason and others, it can be difficult for DOL to protect workers
and for workers to protect themselves under our existing laws.

Honest employers are also harmed by intentional misclassi-
fication. At least one study estimates that employers can reduce
their labor costs by 20 to 40 percent by misclassifying their employ-
ees as independent contractors. Government must level the playing
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field for high-road employers by ensuring that low-road employers
cannot cheat and secure an unfair competitive advantage.

Mr. Chairman, the Obama administration agrees with you that
our current system cannot continue. The President’s fiscal year
2011 budget proposes $25 million for a DOL initiative that will in-
clude close cooperation with our partners at the IRS to address
worker misclassification.

In addition, we look forward to working with this committee,
through your leadership and Senator Brown’s leadership, to enact
legislation that will address worker misclassification under the
FLSA. We strongly support many provisions of the Employee
Misclassification Prevention Act and view it as a critically impor-
tant legislative vehicle for addressing worker misclassification.

One measure of the scope of the misclassification problem is its
affect on tax revenues. A 1984 IRS survey estimated that nearly
15 percent of employers Mis-classified employees as independent
contractors under the tax laws, with an estimated revenue loss of
$1.6 billion in 1984 dollars.

A 1994 Coopers and Lybrand study estimated that misclassi-
fication would cost the Federal Government almost $35 billion be-
tween 1996 and 2004.

These assessments suggest that misclassification is widespread
and occurs across the country.

Addressing worker misclassification is a necessary part of the
Labor Department’s “good jobs for everyone” mission. We are ex-
ploring regulatory innovations, opportunities to provide better guid-
ance to both workers and employers and improved targeted en-
forcement.

In April, we announced our intention to move toward a broad
regulatory strategy built on the view that employers bear the re-
sponsibility to obey the law before they are visited by a DOL inves-
tigator. We call this strategy “Plan/Prevent/Protect.” One way in
which Plan/Prevent/Protect will be implemented is by requiring
employers to inform workers about their employment status. DOL’s
Wage and Hour Division is working on a proposed rule that would,
if it becomes a final regulation, require employers to perform an
analysis of a worker’s employment status, disclose that analysis to
the worker and keep a copy of the analysis in the employer’s files.
The regulation would not change the test employers use for this
analysis, but we believe it will play an important role in preventing
misclassification.

Second, the Wage and Hour Division is emphasizing misclassi-
fication in its ongoing enforcement strategy. As I noted earlier, the
President’s fiscal year 2011 budget request included $12 million for
increased wage and hour enforcement in cases where employees
are likely to have been misclassified. The President also requested
almost $11 million to provide grants to States to build capacity for
identifying and addressing worker misclassification in the Unem-
ployment Insurance Program through targeted employer audits
and enhanced information-sharing.

And third, the Labor Department is cooperating closely on work-
er misclassification with our colleagues in State government. Last
month, we hosted a State forum on misclassification. We invited
representatives from a long list of States, including Iowa, Ohio,



10

Washington, Connecticut, and New York, among others. During the
forum, we learned about a wide range of tools and practices the
States are using to stop and prevent misclassification.

Finally, we believe legislation like EMPA is a critically important
contribution to this effort. EMPA would make misclassification a
violation of the law, thereby creating an important incentive for
employers to make the correct decision when determining whether
a worker is an employee. Only Congress can strengthen the law in
this way.

In addition and consistent with DOL’s upcoming proposed rule-
making, EMPA would codify an employer’s obligation to provide its
workers with notice of how the worker is classified. If an employer
fails to give that notice, EMPA establishes a legal presumption
that the worker is an employee.

And finally, the EMPA provision that authorizes the Wage and
Hour Division to seek civil monetary penalties for recordkeeping
violations provides an important enforcement tool not only against
misclassification but against all FLSA violations.

So in sum, Mr. Chairman, the Administration proudly supports
your efforts and Senator Brown’s efforts to address worker
misclassification. We stand ready to work with this committee and
its members to advance those efforts.

I look forward to your questions.

[The prepared statement of Mr. Harris follows:]

PREPARED STATEMENT OF SETH D. HARRIS

Chairman Harkin, Senator Enzi, and members of the committee. Thank you for
the opportunity to speak today about “worker misclassification.”

“Misclassification” seems to suggest a technical violation or a paperwork error.
But “worker misclassification” actually describes workers being illegally deprived of
labor and employment law protections, as well as public benefits programs like un-
employment insurance and workers’ compensation because such programs generally
apply only to “employees” rather than workers in general. Worker misclassification
occurs when a worker who is legally an employee is treated as a self-employed work-
er, often referred to as an “independent contractor.” Some misclassification is the
result of uncertainty or misapplication of often complicated laws or situations. How-
ever, much worker misclassification is intentional. Misclassification as independent
contractors also increases the opportunities for tax evasion, and some take advan-
tage of those opportunities, with a resulting loss of Federal and State revenue. Too
many workers are being deprived of overtime premiums and minimum wages forced
to pay taxes their employers are legally obligated to pay and are left with no re-
course if they are injured or discriminated against in the workplace.
Misclassification is no mere technical violation. It is a serious threat to workers and
the fair application of the laws Congress has enacted to assure workers have good,
safe jobs.

In this difficult economic climate, millions of Americans are struggling to stay in
the middle class. We can see the impact of these struggles in many different areas
of the economy: workers trying to keep good jobs with good wages and benefits;
small businesses struggling to compete in a difficult market; and State governments
and the U.S. Government working to fund budgets that can provide the essential
services Americans need. Worker misclassification exacerbates all of these chal-
lenges. It shortchanges workers, employers, States, and the Federal Government.
Workers are not paid the wages to which they are entitled. Law-abiding, responsible
employers are denied a level playing field in a hyper-competitive business environ-
ment. And the revenues flowing into Federal and State treasuries are diminished
when employers that should be treating workers as employees avoid paying, unem-
ployment taxes, workers’ compensation premiums, and (unless the workers pay
them) payroll taxes. When the misclassified workers themselves do not pay some or
all of the employment taxes for self-employed workers, the Social Security trust
funds suffer a permanent loss.
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Most workers in this country simply assume they are protected by our Nation’s
basic employment laws—minimum wage, overtime, health and safety, workers’ com-
pensation, anti-discrimination, and unemployment insurance, among others. What
they may not realize is that these protections are directly linked to their status as
“employees.” For example, independent contractors, a label given to individuals who
are genuinely self-employed, are not “employees” and, therefore, are not protected
by these laws.

Unfortunately, it is all too easy for employers to misclassify employees and get
away with it. Misclassification alone does not violate the Fair Labor Standards Act
(FLSA), the Occupational Safety and Health Act (OSH Act), the Mine Safety and
Health Act (Mine Act), or most other statutes administered by the Labor Depart-
ment. No penalty attaches under these laws when employers misclassify workers,
even when the employer knows and ignores a worker’s true legal status. Further-
more, employers are not obligated to perform a written classification analysis before
unilaterally deciding to treat workers as though unprotected by employment laws.
For these reasons and others, it can be difficult for the Labor Department’s worker
protection agencies to protect workers and for workers to protect themselves under
our existing laws. There are, however, severe Federal tax penalties for employers
who are discovered to have misclassified workers, and such employers may also be
required to pay their unpaid unemployment insurance premiums.

The Labor Department’s experience has shown that misclassification can be a tool
for employers to evade their legal obligations to workers and thereby gain a com-
petitive advantage over employers that obey the law. While some employers
misclassify their workers in error, the Government Accountability Office (GAO) con-
cluded that some employers choose to misclassify their employees in order to avoid
laws that restrict their labor practices or require them to provide rights and benefits
to employees.! These are the cases we are targeting.

Workers are not the only ones harmed by misclassification—honest employers are
as well. At a recent hearing of the House Education and Labor Committee’s Sub-
committee on Workplace Safety, a representative of the Mason Contractors Associa-
tion of America estimated that companies that misclassify their workers expect to
reduce labor costs by as much as 30 percent, in part by not paying workers’ com-
pensation premiums. Law-abiding business owners who play by the rules are being
forced out of competition by companies that skirt the law and play games with the
definition of “employee.”

In a 2000 study of nine States commissioned by the Department of Labor’s (DOL)
Employment and Training Administration (ETA), the most significant reason for
misclassifying employees as independent contractors was to avoid paying workers’
compensation premiums and not being subject to workplace injury and disability-
related disputes.2 At least one study estimates that employers can reduce their
labor costs by 20-40 percent by misclassifying their employees as independent con-
tractors.3 This underscores the need to level the playing field for high road employ-
ers—we should ensure that they are not facing these unfair downward pressures in
order to stay competitive.

Mr. Chairman, the Obama administration agrees with you that our current sys-
tem cannot continue. The rules governing employers’ decisions about whether to re-
spect employees’ rights under our Nation’s employment laws must change, and they
must change now. We must restore a level playing field for responsible employers
and employees and ensure that workers benefit from the protections Congress in-
tended them to have.

The Obama administration—from the Office of the Vice President and the Middle
Class Task Force to the Treasury Department and DOL—is organizing itself to ad-
dress this issue. Most prominently, the President’s Fiscal Year 2011 budget proposes
$25 million for a DOL initiative that will include close cooperation with our partners
in the Treasury Department’s Internal Revenue Service (IRS) to address worker
misclassification. In addition, we look forward to working with this committee,
through the leadership of Chairman Harkin and Senator Sherrod Brown, along with
Representatives Lynn Woolsey, George Miller and Rob Andrews, to enact legislation
that will address worker misclassification under the Fair Labor Standards Act. We
strongly support many provisions of the Employee Misclassification Prevention Act

1Employee Misclassification: Improved Coordination, Outreach, and Targeting Could Better
Ensure Detection and Prevention, GAO-09-09717 (2009).

2 Independent Contractors: Prevalence and Implications for Unemployment Insurance Pro-
grams, Lalith de Silva et al., Planmatics, Inc. (2000).

3The Social and Economic Costs of Employee Misclassification in the Michigan Construction
Industry, Dale L. Belman and Richard Block, School of Labor and Industrial Relations, Michigan
State University (2008).
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(EMPA) and view it as a critically important legislative vehicle for addressing work-
er misclassification. The President’s 2011 Budget also includes a proposal to help
employers and the IRS clarify the status of workers for employment tax purposes,
so that the incidence of (and, in some instances, the excuses for) misclassification
will be reduced.

In the remainder of my testimony, I will seek to define the scope of the
misclassification problem, outline the Labor Department’s current plans to address
it, and offer the Administration’s views on the proposals that are before this com-
mittee that would make important contributions to finding a comprehensive and ef-
fective long-term solution.

THE SCOPE OF THE MISCLASSIFICATION PROBLEM

In order to understand the scope of the problem, it is necessary to define what
we mean by “worker misclassification.” In simple terms, worker misclassification is
the practice of treating a worker who is an employee under the law as something
other than an employee, thus depriving the employee of rights and benefits to which
they are entitled. Whether a worker is an employee depends on which law is appli-
cable. For example, there is the “economic realities’ test employers must apply to
determine the nature of their relationship with their workers under the FLSA.
Under that test, which is broader than, for example, the common law test used by
the IRS, employers must consider the following factors when determining whether
a worker meets the statute’s definition of “employee”:

b o The extent to which the services rendered are an integral part of the employer’s
usiness;

e The permanency of the relationship;

e The amount of the worker’s investment in facilities and equipment;

e The nature and degree of control by the employer;

e The worker’s opportunities for profit and loss;

e The amount of initiative, judgment, or foresight in open-market competition
with others required for the worker’s success; and

o The degree of the worker’s independent business organization and operation.

We recognize that it is conceivable for a worker to be correctly classified dif-
ferently under the different standards that apply for different statutory purposes.
However, that is not typical, and in most cases, applying the various laws does re-
sult in the same worker classification.

Of course, there are legitimate independent contractors who enter into arms-
length contractual arrangements with other business owners for their mutual ben-
efit. I want to be clear that the DOL does not define misclassification as an “inde-
pendent contractor” problem. Legitimate independent contractors can play an impor-
tant role in our economy and many companies make good and legally appropriate
use of their services. But some employers intentionally misclassify workers as inde-
pendent contractors who, under the law, are employees. Sometimes the misclass-
ification may be forced on workers. Other times, the workers are complicit in the
misclassification in an effort to increase their incomes by evading income and pay-
roll taxes. Such workers may or may not realize the risks they are taking in losing
all of the protections of the social safety net that are provided to employees but not
to independent contractors.

It is important to remember, however, that the workforce is not just divided into
employees and independent contractors. Industries have developed a number of
business models that are based on using the lowest cost labor possible, including
independent contractors, leased employees, and outsourcing. Although the use of
these models can be legitimate, they are frequently used without an analysis of the
actual legal relationship between the company and the worker, which leads to the
possibility that an employee will be misclassified and denied the rights and protec-
tions to which he or she is entitled.

Many workers do not know they have been misclassified by an employer until
they need the law’s protection. As a result, they are often not prepared for the con-
sequences. For example, I recently learned about a case settled a while back by the
Wisconsin Department of Workforce Development. Alvaro was a dishwasher at a
family-style restaurant in Madison, WI. He was being paid less than minimum wage
and did not receive overtime. When Alvaro met with the employer to discuss the
issue, the employer initially said he would pay all of the overtime wages Alvaro
earned. A few days later, Alvaro was visited by the employer’s attorney who said
that the employer would only pay a fraction of what Alvaro was owed and if he
made trouble they would make trouble for him. When Alvaro filed a wage complaint
with his State’s Department of Workforce Development, the employer’s attorney
claimed that the company did not owe him the minimum wage or overtime pay be-
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cause Alvaro was an independent contractor. Remember, Alvaro’s job was washing
dishes for the restaurant in the restaurant’s kitchen.

If we take this example in the hypothetical, outside of the wage and hour context,
Alvaro could have also found that his employer had treated him as an independent
contractor under the workers’ compensation laws. If so, Alvaro would have received
no compensation if he were severely burned by scalding dish water in the work-
place. He may have also found that his employer had failed to pay its share of pay-
roll taxes for unemployment insurance (UI), Social Security, and Medicare. If so,
Alvaro would have had to pay all of those taxes himself, and he would not have been
entitled to UI benefits if he lost his job. There is every reason to believe that
Alvaro’s employer did not perform an appropriate analysis of his status under any
law. It is difficult to imagine a dishwasher for a restaurant could ever be a legiti-
mate independent contractor. Typically, these workers do not bring their own equip-
ment, do not decide their own hours or method of work, and do not have a profit
or loss motive. In this example, the employer’s motive to evade the law seems clear
and has devastating consequences: Alvaro did not receive wages he rightfully earned
until he filed a complaint with the appropriate State agency and they settled the
case.

One measure of the scope of the misclassification problem is its effect on tax reve-
nues. A 1984 IRS survey estimated that nearly 15 percent of employers misclass-
ified some employees as independent contractors under the tax laws, with an esti-
mated revenue loss of $1.6 billion in 1984 dollars.4 A 1994 Coopers & Lybrand study
estimated that misclassification would cost the Federal Government $34.7 billion be-
tween 1996 and 2004.5 The Planmatics 2000 study concluded that between 10 per-
cent and 30 percent of the employers audited had misclassified some employees as
independent contractors.® The economy has changed significantly since those studies
were performed, and even the number of workers that self-identify as independent
contractors has grown.? Still, these numbers suggest that misclassification occurs in
significant numbers and, across the country, workers are finding themselves without
the basic protections that Congress has enacted to ensure they receive fair pay, safe
workplaces, and necessary supports when they are hurt or lose their jobs.

Several recent studies suggest that misclassification results in significant losses
to State UI and workers’ compensation funds in addition to tax revenue. When em-
ployees are misclassified, their employers typically do not pay unemployment taxes
or carry workers’ compensation insurance for those employees. As a result, UI and
workers’ compensation funds are underfunded. Moreover, employers that obey the
law end up carrying the weight for scofflaws in the form of higher workers’ com-
pensation premiums.

A recent Tennessee study, for example, conservatively estimated that, due to
misclassification in the construction industry alone, Tennessee lost between $4.9
million and $11.4 million in employers’ unemployment insurance payments and be-
tween $30 million and $70 million in workers’ compensation premiums in 2006.8 A
Michigan study estimated that the State forgoes almost $17 million annually in un-
employment insurance payments because of misclassification.? An Ohio attorney
general’s report concluded that, according to conservative estimates,
misclassification cost his State $20 million in payments for unemployment com-
pensation, $103 million in workers’ compensation premiums, and over $36 million
in forgone State income tax revenues in 2005.10

Misclassification also affects an unknown number of employees in the “under-
ground” or “shadow” economy. These workers are typically paid in cash with no re-

4 Strategic Initiative on Withholding Noncompliance (SVC-1), Employer Survey, Report of
Férédings, Ken Beier, Unpublished: Department of the Treasury, Internal Revenue Service, June
1989.

5 Projection of the Loss in Federal Tax Revenues Due to Misclassification of Workers, Coopers
& Lybrand (June 1994).

6 Independent Contractors, supra note 2.

7In its 2005 Survey on Contingent and Alternative Employment Arrangements, the Bureau
of Labor Statistics found that the number of workers who identified as independent contractors
increased by 15 percent, from 6.4 percent to 7.4 percent, since 2001. http://www.bls.gov/
news.release | pdf/conemp.pdf.

8 Misclassified Construction Employees in Tennessee, Dr. William Canak and Dr. Randall
Adams, Study presented to the Tennessee House Committee on Consumer and Employee Affairs
on February 17, 2010. Copy available for download at hitp:/ /carpenters.org/misclassification /
ALL%20DOCUMENTS | TN%20fraud%20study %201-15-10.pdf.

9 Informing the Debate: the Social and Economic Costs of Employee Misclassification in Michi-
gan, Dale L. Belman and Richard Block, Michigan State University Institute for Public Policy
and Social Research (2009).

10 Report of the Ohio Attorney General on the Economic Impact of Misclassified Workers for
State and Local governments in Ohio, 2009.
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gard for wage standards, no tax forms are provided, and the wages are neither re-
corded nor reported. Many of these workers are otherwise vulnerable for a variety
of reasons, including limited English language skills. While some may prefer an
“under the table” arrangement, others may not know their rights or they may be
afraid to assert them. The lack of recordkeeping and documentation makes it dif-
ficult to quantify just how prevalent misclassification is in this area.

DOL’S ONGOING EFFORTS AGAINST MISCLASSIFICATION

Addressing worker misclassification is a necessary part of the Labor Department’s
“Good Jobs for Everyone” mission. We are exploring all possible options for address-
ing the worker misclassification problem, including regulatory innovations by sev-
eral DOL agencies, opportunities to provide better guidance to both workers and
employers, and improved enforcement through information-sharing among DOL
agencies and between the Labor Department, the Treasury Department, and State
labor and tax agencies.

REGULATORY AGENDA

The Labor Department’s Spring 2010 Regulatory Agenda announced our intention
to use new tools to detect and prevent worker misclassification. Generally, DOL an-
nounced its intent to move towards a broad strategy that requires employers to un-
derstand that the burden is on them to obey the law before they are visited by a
DOL investigator. We call this compliance strategy “Plan/Prevent/Protect.” This new
strategy will require employers and other regulated entities to: (1) create a “plan”
for identifying and remediating risks of employment law violations and make the
plans available to workers so they can participate in their creation, fully understand
them, and help to monitor their implementation; (2) thoroughly and completely im-
plement the plan in a manner that “prevents” legal violations; and (3) ensure that
the plan’s objectives are met on a regular basis so that it actually “protects” workers
from violations of their workplace rights.

One way in which “Plan/Prevent/Protect” will be implemented is by increasing
transparency in employers’ recordkeeping requirements under the FLSA. DOL’s
Wage and Hour Division (WHD) is considering a rule that would propose that em-
ployers, before declaring that a worker is not an “employee” under the FLSA, not
only perform a written analysis of the worker’s status applying the “economic reali-
ties” test described above, but also be required to disclose the analysis to the af-
fected worker, and keep a record of the analysis in their files for review should a
Wage & Hour investigator seek this information. The proposed rule WHD is consid-
ering, if it becomes a final regulation, would not change the criteria that employers
use to make this determination.

This proposed rule would increase the likelihood that an employer makes the cor-
rect classification decision in the first place. The goal is to create transparency in
employment relationships for both parties. Workers should have up-front knowledge
of their employment status and what the implications may be for their wages and
hours. Employers should be clear about their responsibilities under the law, and
take affirmative steps to ensure that they are meeting those responsibilities. Em-
ployers who want to play by the rules should find compliance with those rules to
be simpler and their obligations and responsibilities more transparent. By better en-
suring that the employer-employee relationship is defined at the outset, all parties
involved will have the opportunity to resolve any conflicts or misunderstandings be-
fore DOL has to get involved.

Since “Plan/Prevent/Protect” is a department-wide initiative, both the Occupa-
tional Safety and Health Administration (OSHA) and the Office of Federal Contract
Compliance Programs (OFCCP) will consider similar rules in the coming years. To
properly protect workers under all of our DOL statutes, employers across the United
States should plan ahead, perform the requisite analyses to prevent misclass-
ification, communicate with their workers before proceeding, and actually protect
workers from employment law violations.

ENFORCEMENT

WHD is emphasizing misclassification in its ongoing enforcement strategy. All
new investigators are being trained how to determine workers’ employment status
and to ensure they have been classified properly. In 2008, WHD began tracking
whether misclassification was the primary reason for a violation of the laws it en-
forces—and these data suggest the practice is growing. In fiscal year 2009, the De-
partment’s Wage and Hour Division (WHD) found $2,650,510.28 in back wages owed
to 2,190 employees in cases where misclassification was the primary reason why the
employer failed to pay the minimum wage or proper overtime. This is an increase
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of almost 50 percent from fiscal year 2008, when WHD found $1,320,343.46 owed
to 1,278 employees for the same reason. WHD is currently exploring ways to im-
prove its tracking system so that investigators can always record when they dis-
cover that an employee has been misclassified, even if this was not the primary rea-
son for a violation or did not result in any violations. This will give WHD a more
accurate picture of the scope of the problem and allow it to better target its re-
sources.

Additionally, as noted earlier, DOL is working with the Vice President’s Middle
Class Task Force and the Department of Treasury on a multi-agency initiative to
develop strategies to address worker misclassification. The President’s budget re-
quest for fiscal year 2011 included $12 million for WHD’s increased enforcement of
wage and overtime laws in cases where employees have been misclassified together
with additional funding for our Office of the Solicitor and OSHA for their work in
this area. It also included $10.95 million to provide grants to States to build capac-
ity to identify and address worker misclassification in the Unemployment Insurance
program through targeted employer audits and enhanced information sharing to en-
able detection. States that are the most successful will receive high performance bo-
nuses that can also be used to further reduce worker misclassification. WHD is cur-
rently considering how best to use its proposed funding for a targeted enforcement
strategy informed by the agency’s experience that misclassification is particularly
prevalent in industries with large numbers of low-wage, vulnerable workers.

EDUCATION AND OUTREACH

This past April, WHD launched a campaign called “We Can Help.” This effort is
tailored to inform low wage, vulnerable workers of their rights and benefits, how
to get help if they believe those rights are violated, and to assure them that their
complaint is confidential. The campaign will place a special focus on reaching em-
ployees in industries where misclassification is most prevalent, such as construction,
janitorial work, hotel/motel services, food services and home health care. Through
thi}sl campaign, we hope to ensure workers know more about their employment
rights.

INFORMATION SHARING

One important step we are taking as part of the Administration’s employee
misclassification initiative is to explore ways to increase information sharing among
DOL agencies, DOL and other Federal agencies, and DOL and State agencies. In
its 2009 Report, the GAO concluded that increased information sharing between
DOL and Treasury, and among DOL agencies, would help to increase detection and
prevention of misclassification—and we agree.l! Information sharing would allow
government agencies at all levels to better leverage their resources against practices
that violate the laws they enforce.

DOL’s ETA is already a part of a joint initiative with the IRS and the States that
is designed to improve information sharing and lead to better detection of tax and
revenue losses due to worker misclassification. Through this initiative, often re-
ferred to as the “Questionable Employment Tax Practices” program (QETP), 39
States have signed memorandums of understanding with the IRS that enable the
State and the IRS to participate in a two-way exchange of information. Participating
States are now able to receive tax information and audit leads from the IRS, which
allows them to target their State UI employer audits effectively. It is our hope that
we can build on these existing relationships and develop agreements that also in-
clude Federal and State worker protection agencies to share information in a way
that is meaningful despite our different jurisdictions and enforcement emphases.

PARTNERING WITH THE STATES

The importance of working with the States on employee misclassification cannot
be overemphasized. Last month, DOL hosted a State Forum on Misclassification. We
invited representatives from a number of State agencies and misclassification task
forces to meet with DOL staff and tell us about what their States have been doing
on this issue. Attendees included representatives from the States of Connecticut,
Towa, Louisiana, Maryland, Massachusetts, Ohio, New York, and Washington.

During the Forum, we learned about a wide range of tools and practices the
States are using to stop and prevent misclassification, including sophisticated data
analysis, various enforcement strategies, and laws passed by State legislatures to
create a presumption of “employee status” or authorizing State agencies to issue

11 GAO-09-717, supra note 1.
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stop work orders. We also heard from the States that they are looking to the Admin-
istration to provide some leadership on this issue. We look forward to working close-
ly with our State partners in a variety of effective ways to counter misclassification.

THE NEED FOR CONGRESSIONAL ACTION

The passage of legislation like S. 3254, the “Employee Misclassification Prevention
Act” (EMPA) is critically important. Even considering the President’s fiscal year
2011 budget initiative and the Labor Department’s concerted efforts to expand regu-
latory protections, enforcement efforts, and partnerships with other government en-
tities, legislation is needed to provide DOL with additional tools that the Depart-
ment cannot use without action by the Congress.

First, EMPA would make misclassification a violation of the FLSA. For the first
time, misclassification would be against the labor law. We believe this would pro-
vide employers with an important additional incentive to make the correct call when
determining whether a worker is an “employee.” Only Congress can strengthen the
law in this way.

Second, consistent with DOL’s upcoming proposed rulemaking, EMPA would cod-
ify in the FLSA an employer’s obligation to provide their workers with notice of how
the worker is classified. If an employer fails to give this notice, EMPA establishes
a legal presumption that the worker is an “employee.” This presumption will put
the burden of proof on the employer to demonstrate that the worker should be ex-
cluded from coverage under the FLSA. We have discussed whether DOL has the
regulatory authority to create such a presumption and concluded that action by Con-
gress will significantly reduce the litigation risks.

Finally, the EMPA provision that authorizes WHD to seek Civil Monetary Pen-
alties for recordkeeping violations provides an important enforcement tool not only
against misclassification, but against all FLSA recordkeeping violations. Time and
time again, WHD investigators and employees find minimum wage and overtime
violations, but the employer’s failure to keep adequate records makes it difficult or
even impossible to guarantee that the employee is made whole. Employers who vio-
late the law should not be able to avoid paying fair compensation to their workers
by failing to keep records as the FLSA requires.

We strongly endorse these provisions of EMPA and look forward to working with
Congress to pass effective legislation to address the misclassification problem.

I also want to briefly highlight the Unemployment Compensation Integrity Act.
This is draft legislation the Department recently shared with Congress and we be-
lieve it is another necessary element of a comprehensive strategy to end
misclassification. The Unemployment Compensation Integrity Act contains provi-
sions that would enable States to retain a percentage of delinquent employer UI
taxes, including those resulting from misclassification, to use for increased efforts
to identify worker misclassification. This incentive for expanded State tax efforts
targeted at misclassification would be another way for us to help the States in their
UI tax enforcement efforts.

CONCLUSION

Thank you again for the opportunity to testify before you today, and for your
thoughtful leadership in drafting the EMPA. We believe that addressing this issue
is essential to ensuring a level playing field in the marketplace, and protecting
workers as Congress intended when it enacted a long list of employment laws. Dur-
ing this fragile economic recovery, workers are too often exploited and caused to lose
out on the benefits they rightfully earned, while employers who do right by their
employees are placed at a competitive disadvantage that they cannot afford.

DOL, along with the White House, the Treasury Department, and States across
the country are taking meaningful steps to prevent worker misclassification and ad-
dress it whenever and wherever it occurs, but we need your help to make
misclassification illegal and to assemble a truly comprehensive solution to this prob-
lem. We applaud your work on EMPA. We look forward to working with you in this
endeavor. Thank you for your time. I am available to answer your questions.

The CHAIRMAN. Thank you very much, Mr. Harris.

We will start rounds of 5-minute questions.

Again, as you pointed out, DOL, the IRS, and other agencies are
trying to tackle this problem. So tell me again how the Brown bill
would help in that effort.

Mr. HARRIS. There are three provisions that we think are most
important. I want to focus on those, if you do not mind.
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First is for the first time in Federal employment law, it would
be a violation of the Fair Labor Standards Act to misclassify a
worker as something other than an employee and thereby exclude
them from coverage under the Fair Labor Standards Act. A number
of States have this provision in their law. We think it should be
in the Fair Labor Standards Act as well.

Second, your bill would add civil money penalties to record-
keeping violations. Again, enforcing recordkeeping is a very dif-
ficult task when there is no consequence for failing to keep records.
You can imagine how difficult it is for our investigators to assess
how much overtime a worker has not gotten or how much a worker
has actually been paid and should be given because they have not
gotten the minimum wage when there is no record kept by the em-
ployer of those kinds of provisions.

And third, it creates a legal presumption, that if an employer has
not kept a record, that the worker is an employee. What we do not
want 1s employers evading the law by keeping everything secret
and not doing the analysis that they are supposed to do. So absent
any kind of analysis, the worker would be an employee.

We think those three provisions are very, very important to mov-
ing this effort forward.

The CHAIRMAN. Well, I think that again clarifies why the legisla-
tion is needed to buttress efforts that are now being undertaken by
DOL and by IRS.

I understand that construction workers, truckers, home health
care workers, and other types of home aides are among the occupa-
tions that are most likely to be misclassified. Yet, according to the
Bureau of Labor Statistics, these are the jobs that are predicted to
be among the fastest-growing occupations in the next decade. So
tell us again what does it do to the economy and to the middle
class when we have this rapid growth in these sectors and they do
not have these kinds of protections.

Mr. HARRIS. Well, we view the Fair Labor Standards Act and the
other array of employment laws that are implicated by this issue
as essential to a strong and expanding middle class. Workers’ wage
protections, workers’ overtime protections, the availability of unem-
ployment insurance benefits, the availability of workers’ compensa-
tion benefits if a worker gets injured on the job are essential to get-
ting workers into the middle class, keeping them in the middle
class. Although we see worker misclassification across a wide range
of industries, we are most troubled by it and see it most preva-
lently in the low-wage industries that you identified, in construc-
tion, in health care, in janitorial services, for example. These are
workers that are trying to build their way into the middle class,
trying to earn a middle class wage, but if they cannot be assured
of getting the minimum wage, if they cannot be assured of getting
overtime when they work more than 40 hours in a week, it is very
difficult for them to find and secure a place in the middle class.

The CHAIRMAN. I read your testimony last night. You used an ex-
ample of a dishwasher in Wisconsin who had been misclassified.
He is a dishwasher. He did not set his own hours. He had no profit
or losses. He did not bring his own equipment. And yet, he was told
that he was not eligible for workers’ compensation or for unemploy-
ment benefits because he had not paid into the system because he
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was an independent contractor. He had no idea that he was an
independent contractor. He assumed he just worked for this res-
taurant.

Mr. HARrIS. I think that the conclusion that he was an inde-
pendent contractor would have been a surprise to any employment
lawyer in the country. This is somebody who was a dishwasher in
a restaurant using the employer’s equipment, showing up on the
employer’s schedule, doing the work the employer directs the work-
er to do. He was not paid the minimum wage. He was not paid
overtime, and the employer said to him, “well, I am sorry you are
not an employee, so I do not have to do those things for you.” It
is a nice illustration of the problem that we are facing here, low-
wage workers being deprived of fair pay and fair benefits.

The CHAIRMAN. Thank you very much, Mr. Harris.

Mr. HARRIS. Thank you.

The CHAIRMAN. Senator Enzi.

Senator ENzI. Thank you, Mr. Chairman.

I do not think there is anybody that does not want to catch the
bad actors and that believes that there are not any bad actors.

What I am concerned about is the burden that we are putting on
those that have been good actors and would be good actors and in-
tend to be good actors, although sometimes they make a mistake.

In your testimony, you even mentioned the underground or the
shadow economy and described those workers that are paid under
the table and no records are being kept and the greater trans-
parency that needs to be done. Those are not legitimate businesses.
For legitimate businesses, the contract with independent contrac-
tors—there is a paperwork trail. I do not understand how the per-
son that has this underground or shadow thing—why he would
even file these papers, why he would even go to the extra work.
But I understand why the person that is legitimate would go to the
extra work.

So should these legitimate businesses be subjected to more pa-
perwork burdens and fines if it is the underground and shadow
businesses that are causing the problem? Do you really think this
is going to catch the shadow and underground ones?

Mr. HARRIS. My hope is that the answer to that is yes, that we
are going to be able to catch both

Senator ENZI. I am hoping for more than hope on this.

Mr. HARRIS. The enterprises that we are interested in targeting
at the Labor Department are the businesses that are evading the
coverage of employment laws by misclassifying their workers for
the purpose of gaining an advantage against their competitors.
Those are the folks that we want to target.

I associate myself completely with Senator Isakson’s remarks
that there are legitimate independent contractors doing business in
a legitimate way with legitimate businesses, as you characterized
them, Senator. You are exactly right about that. We have no com-
plaint with that industry. Those folks are doing open and legiti-
mate business, appropriate business. They should continue doing
it. Nothing in the regulation that we plan to propose or in EMPA,
in my view, would in any way interfere with that relationship be-
tween the businesses and those legitimate independent contractors.
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But there are businesses that are not operating in the shadow
economy also that are misclassifying workers in a lot of industries.
So I would say I would not limit the concern only to those in the
shadow economy where it is just cash being paid under the table.
There are folks who are keeping records and still misclassifying
workers. We are interested in those folks as well, if they are inten-
tionally misclassifying for the purpose of gaining an unfair competi-
tive advantage.

Senator ENzI. Well, in your full testimony, you talk about the
Plan/Prevent/Protect new strategy. Think about this from a small
employer’s standpoint.

Incidentally, have you been an employer?

Mr. HARRIS. No, sir.

Senator ENZI. Think about this from a small employer stand-
point. No. 1, create a plan for identifying and remediating risks of
employment law violations and make plans available to workers so
they can participate in their creation, fully understand, and help
monitor their implementation.

This is a huge mental task for somebody to undertake. Why
would the Department not provide this stuff? How can you expect
a small businessman to create a plan? Are we not the ones that are
supposed to be setting up the rules for this thing? But we are say-
ing, “no, you are going to create a plan for identifying, remediating
risks, and make it available to the workers so they can partici-
pate.” That is just one of the three.

Then they thoroughly complete and implement the plan in a
manner that prevents legal violations. Good. I do not see how that
winds up there.

And then ensure that the plan’s objectives are met on a regular
basis so it actually protects the workers from violations of their
workplace rights.

Again, we are talking about a lot of paperwork, most of which
will never be looked at because there are not going to be enough
auditors to look at them all, but we are going to be hiring account-
ants to put all of this stuff together. And the business is going to
have to pay the accountant because they are not going to do it for
free. Again, it is going to turn into somebody coming in and evalu-
ating to see if they really filled out the forms right, and that is
what the penalties are going to be about, not the misclassifications.

How do we shift this over so it is actually the misclassifications
rather than the paperwork violation?

Mr. HARRIS. Well, let me describe how we see Plan/Prevent/Pro-
tect operating in this arena with respect to misclassification. We
are still in the process of developing our regulations, so it is not
final.

But our intention is to provide employers with a form that they
can fill out that will allow them to understand how to apply the
test and they will fill out the form. And we think it will just take
a few minutes. It will not take as long as half an hour as you sug-
gested. They will fill out the form for each category of employees,
those that all have the same facts around their jobs. They will fill
it out. That will be the way they will analyze whether or not some-
one is an employee or an independent contractor or something else.
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Once they have done that, they are done except that they have
to provide it to the employee and put it in their files. The employee
will look at it and say that description is a pretty good description
of how my job works, or they will go to their employer and say, you
know what? This is not right. This is not how I do my job. And the
employer will fix it, I hope, or the employee will have the oppor-
tunity to complain either to the Wage and Hour Division, or under
the Fair Labor Standards Act, they could sue on their own. But the
employee will look at it. The employer will have it in their files.
It will not be a lot of additional paperwork.

And all we are asking of the employer is avoid violations, avoid
the large class action suits that we are seeing with respect to over-
time, the multimillion dollar class action suits that some of these
businesses are experiencing because they are misclassifying work-
ers and excluding them from overtime protection.

So we do not think it is going to be significantly burdensome. In
fact, we do not think it is going to be burdensome at all. Employers
are supposed to be doing this analysis now. The test is a well-
established test. They are supposed to, before they say someone is
an independent contractor, know whether someone is an inde-
pendent contractor under the law before they say, “no, you do not
get the minimum wage. You do not get overtime protections.” What
our regulation and EMPA would do is simply say write it down on
this form we have given you.

Senator ENzI. Do you know how many forms the employer fills
out on each employee and how many forms the employee signs? If
I am the unscrupulous worker, I just keep shoveling those over and
saying sign this and do you understand it? Sign this. Do you under-
stand that? The employee wanting the job just keeps signing.

So I like the problem that we are trying to get to. I am just not
convinced that we are getting there, particularly not without cost-
ing a lot of time.

Incidentally, the IRS says the form takes 16 minutes to fill out.
So besides getting the form, explaining the form, filling out the
form, and then filing the form, there are going to be a few more
minutes that are going to be taken on the thing. And you are still
not going to have the trail unless you go to the business to look
at it.

Mr. HARRIS. Our form will be shorter, Senator.

Senator ENzI. OK. My time is up anyway. I am sorry.

The CHAIRMAN. I was just looking, Senator Enzi, at the contents
of the notice that is in the bill. No. 1, inform the individual of the
classification. No. 2, include a statement directing the individual to
a Department of Labor Web site. No. 3, include the address and
telephone for the applicable local office of the U.S. DOL. No. 4, if
they are classified as a nonemployee, include the following state-
ment. “Your rights to wage, hour, and other labor protections de-
pend upon your proper classification as an employee or non-
employee. If you have any questions or concerns about how you
have been classified or suspect that you may have been
misclassified, contact the U.S. Department of Labor.” And the fifth
one is include such additional information as the Secretary shall
prescribe by regulation.
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Senator ENZI. Mr. Chairman, I do not have any difficulty with
that part, but what about the remuneration and hours relating to
the performance of labor or services by each individual described
in subparagraph (b)? That is where the accountant comes in.

The CHAIRMAN. I am looking at the contents of the notice that
they have to give.

Senator ENzI. Yes. That is just another notice that they sign, but
this is where the real recordkeeping comes in.

The CHAIRMAN. I will take a look at it.

Senator Brown.

Senator BROWN. Thank you, Mr. Chairman.

The Federal Labor Standards Act was passed in 1938, and with
some exceptions, there has been a consensus in this country around
labor law. There are sort of far-left, far-right disagreements, but
there has generally been consensus that it has worked well in this
country. That was sort of the beginning of an increasingly pros-
perous America, the beginning of a huge growth in the middle
class. It is what makes our country different in many ways from
almost any other rich or not-so-rich country in the world—that we
have brought that prosperity and labor law is part of the reason
for that.

I understand the concerns of Senator Enzi that he has expressed
and Senator Isakson and I assume Senator Murkowski. I will not
speak for any of them, of course. But I understand the concerns
about two major things: paperwork and litigation. I am certainly
willing to work on some of the things that Senator Enzi pointed
out.

I want to see the independent contractors, legitimate ones—and
there are many that are legitimate. In no way, Senator Isakson,
did I imply that most people in these businesses are not acting
properly. I do assert, though, that those that act properly are at a
competitive disadvantage to those who do not, and that is why we
want to concentrate obviously on those who do not and minimize
the paperwork burden on those who do act properly.

So my question, Mr. Harris, is—I know this bill faces an uphill
battle. I understand the labor/management divisions in this com-
mittee that are played out, unfortunately, with the same argu-
ments on both sides for decades probably.

But I do assert, though, that there is general consensus in this
country overwhelmingly in most of labor law. The example you
gave of the Wisconsin dishwasher, the example I gave of the Parma
carpenter. I would be shocked if no more than 10 percent of the
country would believe that is the right thing to do. So I think we
can get there if we can break down some of these issues that we
talk about.

But talk, if you would, about the whole issue of how we make
sure that the paperwork burden is not too great on those that are
already playing fair and playing by the rules, and talk about how,
if we write this right—and I know we have worked together on
some of this—in a more precise way that litigation will actually be
minimized rather than when you try to enforce it and there are too
many lawsuits, that we can work that so that we can get some bi-
partisan support for this.
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Mr. HARRIS. You are making a very important point. The surest
way for an employer to avoid litigation and to avoid the other prob-
lems that come with violations of employment laws is to take pre-
ventive steps to assure that they are in compliance with the law.
So the good, responsible employers that you are referring to—and
I think that is the overwhelming majority in our country and even
in the industries that we have identified here as potential problem
areas with respect to misclassification—those employers are under-
taking the analysis that your bill would require. They are recording
that analysis and assuring that they have got it right, that the em-
ployees who are supposed to get the minimum wage, that are sup-
posed to get their overtime protections, that are supposed to get
workers’ comp and unemployment insurance are, in fact, being
treated in the way they are supposed to be treated. So for those
employers, the burden will be de minimis. They will just have to
record it. They probably are recording it already.

It is for the employers that are either hoping by happenstance
that they are getting it right or are intentionally avoiding the law
in order to gain a competitive advantage. Those are the employers
that are going to face the burden under this law because if they
have to classify their employees as being covered by the law, they
may have to start to pay the minimum wage. They may have to
start to pay overtime. They may have to assure unemployment
taxes are paid, Social Security taxes are paid, and Medicare taxes
are paid. But it seems to me that is exactly the result that we
want. We do not want the employers that are getting an unfair
competitive advantage to be able to sustain their unfair competitive
advantage by hiding the facts from their employees, from the Wage
and Hour Division, from the country. That seems to me not where
we want to go.

It is not the logic of the Fair Labor Standards Act. The Fair
Labor Standards Act is about fair competition, a floor on minimum
wages, a soft ceiling on overtime that everyone—almost everyone
is subject to unless there is good reason to exclude them.

Senator BROWN. I have almost run out of time. Well, I will yield
back my time, Mr. Chairman. Thanks.

The CHAIRMAN. Thank you, Senator Brown.

Senator Isakson.

Senator ISAKSON. Thank you, Mr. Chairman.

In the Wisconsin dishwasher case, that was already a violation
of the law. Right?

Mr. HARRIS. Under Federal law, misclassifying an employee right
now is not a violation of the law.

Senator ISAKSON. But the employer was violating the law by
treating him as an independent contractor, yet requiring specific
hours of work, etc, etc, ete.

Mr. HARRIS. It was a violation of the law if by misclassifying
him, the employer failed to pay the minimum wage and failed to
pay any legally required overtime.

Senator ISAKSON. But he was still breaking the law because he
was failing to do that when it was determined that he was being
treated as an independent contractor person employee.

Mr. HARRIS. Yes, there are minimum wage violations and there
were overtime violations, as I understand it.
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Senator ISAKSON. My recollection goes back to when I was run-
ning the company, and I have not done that in 14 years. But if I
am not mistaken, the penalty for treating somebody as an inde-
pendent contractor when in fact they are an employee is 7 years
back payroll tax on the business side, as well as any other Federal
required programs, per person misclassified. Is that correct still?

Mr. HARRIS. Not under laws that are administered by the Labor
Department. Under IRS laws, there are consequences for misclassi-
fying an employee.

Senator ISAKSON. I think you made a great statement that kind
of strikes at one of the things that I am interested in being sure
we do not do. You said the people that are doing it right already
do this anyway. I think that was what you—well, you are right be-
cause I had 800 independent contractors and 200 employees, which
brings me to the next point.

There are a number of American businesses who employ people
as employees because of the ability to have productive independent
contractors that would not otherwise employ those people if they
had to treat the independent contractors as employees. My organi-
zation, for example, was real estate sales. Of the 800 independent
contractors, 780 of them were women who needed a job where they
had flexibility in hours, they did not have to put in 40 hours if they
did not want to. They could do the things an independent con-
tractor could do. It was a lifesaving opportunity for a woman in
those years in the 1980s and the 1990s.

So one thing I want to be sure we do not do is remove the oppor-
tunity for people like working moms and folks like that to be able
to have meaningful jobs and meaningful income because of the ben-
efit that an independent contractor provides to a business to cap-
italize the risk that it takes to start that business and then ulti-
mately hires the employees to support the independent contractor.
So we should not forget that there is a circle here. If you allow the
circle to operate, your independent contractors, rather than being
enemies, are actually producing jobs that would not have been
there otherwise.

So I want to associate myself with what you said, that most peo-
ple do this anyway. I will talk with Sherrod. I have a great regard
for Sherrod, and maybe we can find some common ground on this.
But as I see this, this is going to apply to everybody who has inde-
pendent contractors. So it is a new level of regulation. It is a new
level of authority over people that are already doing this anyway
in hopes of catching the ones who are trying to cheat anyway. And
I think that is what Senator Enzi was really talking about in terms
of how much more layer or labyrinth the Government puts on the
people that are actually risking the capital that provides the oppor-
tunities for independent contractors.

That was not a question. That was a rambling statement and I
apologize.

[Laughter.]

So I will be happy to sit down with the Senator from Ohio.

But we have to be very careful that economically difficult—and
I went through the 1974 recession, the 1983, 1982 recession, the
1990-91 recession. You can look at America today and people that
operate businesses that use independent contractors. Staying in
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business is very difficult, and any new employee that you have to
hire to meet compliance in order to do something you are already
doing anyway is also a burden on them. As a U.S. Senator, I want
us to get all the withholding, all the payroll taxes, all the unem-
ployment compensation taxes, everything else that we can get in.
But to do that, I do not want to stop enterprise that depends on
‘(cihe type of flexibility in work that independent contractor status
oes.

And that was another statement. Thankfully my time has run
out so I will not make another one.

[Laughter.]

The CHAIRMAN. I would insert here that on page 2, that remu-
neration and hours relating to the performance of labor or services
by each individual described in subparagraph (b)—Senator Enzi
brought that to my attention. I was just thinking about that. That
is what you were getting at. If someone has a legitimate number
of several hundred independent contractors, how can you keep the
hours and remuneration when they are out there doing their own
thing? That is something we have got to take a look at. I do not
uﬁlderstand how that is done. I would be glad to work with you on
that.

Senator Franken, you are next.

STATEMENT OF SENATOR FRANKEN

Senator FRANKEN. Thank you, Mr. Chairman, for holding today’s
hearing on this critical issue, and I want to thank my colleague
from Ohio for introducing the Employer Misclassification Preven-
tion Act, which I am proud to cosponsor.

I think today’s hearing is very good. We are hearing good stuff
from Senator Isakson and from Senator Enzi that I am sure can
be addressed.

And I want to say to Senator Enzi that I too have been an em-
ployer, because I know that was asked of Mr. Harris. I have been
an employer. I have been an independent contractor. I have em-
ployed independent contractors. I have employed employees. Some-
times it is a little tricky. Sometimes errors are made, but it is not
that hard to know who is an independent contractor and who is an
employee. I actually believe that Senator Isakson had a bigger com-
pany than I had. Actually, I think my mom was an independent
contractor for Senator Isakson because she worked for Burnett in
Minnesota. So I kind of understand this, Senator Enzi. I have been
in their shoes.

I want to reward the businessmen who are doing this right, and
I am like Senator Isakson. I want there to be withholding taxes
withheld, and I want unemployment insurance paid. I want to pun-
ish businesses that do not play by the rules. No one is categorically
demonizing businesses that hire independent contractors. I did not
hear anybody doing that.

But I have to tell you when I go back to Minnesota, one of the
biggest complaints I hear from my friends in the construction in-
dustry—not the real estate industry, not the entertainment indus-
try, but in the construction industry—is that there are good laws
on the books, but that there are dishonest players who keep finding
loopholes, and they are the ones that are disadvantaging people
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Kho do play by the rules. And that is what we are trying to do
ere.

Now, I have a rather technical question, Mr. Harris, specific to
a situation that has arisen in Minnesota. A couple years ago, Min-
nesota implemented a law to tackle the misclassification problem.
It basically required that independent contractors receive a certifi-
cation from the State Department of Labor and industry if individ-
uals submitted documentation showing that they were legitimate
contractors. And this seemed like a logical solution to the problem.

However, unscrupulous employers have found a way around this.
They have told workers to go register as a limited liability com-
pany. It is actually a very simple form to do this. If certified as an
LLC, the workers can keep working for the employer. It would be
considered a business-to-business transaction and the employer
could continue to avoid paying taxes and the worker would not be
protected by any labor laws. And this happens frequently to vulner-
able workers, seasonal workers, those with less education, those
with no other employment option.

If Federal Wage and Hour inspectors were to show up to a con-
struction site and interview workers who revealed that they were
told where and when to show up and what to do but were tech-
nically LLCs, what would Wage and Hour be able to do in this situ-
ation? And would they be able to do anything more if Senator
Brown’s provisions were implemented into law?

Mr. HARRIS. The technical status of the worker as an LLC is not
relevant to the test under the Fair Labor Standards Act, the eco-
nomic realities test. It is only if the individual is actually operating
an arm’s-length business that they would be an independent con-
tractor, at least out from under the definition of employee.

But if our investigator were to show up and find that someone
had been misclassified, there would be no consequence for the em-
ployer in the first instance because under the law right now, it is
not a violation to misclassify a worker. And that is one of the
t}ﬁings that the Employee Misclassification Prevention Act would
change.

Second, if the employer had not kept the requisite records be-
cause the LLC actually was an employee, there is no penalty for
failing to have kept the records under existing law. Our investi-
gator could not issue any kind of a citation for civil money pen-
alties. Under the EMPA, there would be civil money penalties
available for recordkeeping violations.

What is intriguing about what is happening, what you are de-
scribing in Minnesota, is that the Minnesota State law has in it a
couple of the provisions that are included in EMPA, the establish-
ment of a violation for misclassification, the existence of a pre-
sumption, if there is no recordkeeping, that someone is an em-
ployee. And I think what you are describing is showing that there
is so much economic pressure on employers to get this competitive
advantage particularly in construction where it is a very competi-
tive business, that they are trying to find new ways of getting out
from under the law.

So it shows that even if we succeed with our regulation or with
the EMPA or both, we have to continue to be vigilant. We have to
have an enforcement strategy. We have to have cooperation with
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the States. We have to not let form overtake substance. The LLC
form is not the answer. The relationship is the answer.

So I think that the problem that you are describing is solvable.
It is not solvable with a single tool. I think we have to all work
together to find several tools to go after it.

Senator FRANKEN. Thank you. My time has expired.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Murkowski.

SENATOR MURKOWSKI

Senator MURKOWSKI. Thank you, Mr. Chairman.

I want to follow up with a question that Senator Isakson was
pursuing and that is the existing statutes, the existing laws that
are in place to go after these bad guys because I think we would
all agree this is what we are trying to do. You indicated that under
the IRS code there are certainly avenues there.

But it is my understanding that we have got some pretty serious
penalties under the Fair Labor Standards Act, $10,000 in fines and
possible imprisonment. Under Davis-Bacon, offenders can receive
up to 5 years in prison for making false statements on a certified
payroll. The law includes mail and wire fraud statutes, money
laundering, immigration, RICO, and of course, the IRS statutes.

So is putting a penalty on this recordkeeping aspect of the issue,
the problem, on top of all these other pretty serious penalties?
What makes you think that this is going to enable us to capture
the bad guys? You have just stated the bad guys are going to keep
looking for ways around some pretty serious stuff, $10,000 in fines,
up to 5 years in prison. What makes you think that this is going
to make the difference?

Mr. HARRIS. I am skeptical that failure to keep records for Fair
Labor Standards Act purposes would actually result in a violation
of any of the laws that you just described. I think it is unlikely that
it would be, for example, a wire fraud or a tax fraud situation.

There is a requirement in the Fair Labor Standards Act that em-
gloyers keep records, but there is no consequence for that if they

o not.

So we view recordkeeping as the leading edge of the effort to as-
sure that workers are getting the minimum wage and overtime. If
our investigators or if the worker themselves cannot know how
many hours they have worked in a week or 6 weeks ago or 8 weeks
ago because the employer has kept no records, if they cannot know
how much they have been paid for a particular period of time be-
cause the employer has kept no records, the employee cannot pro-
tect themselves. We cannot protect the employee because it is very
difficult to assess what the violation is, whether there is a violation
and the quantity of the back pay that the employee should be enti-
tled to. So the recordkeeping penalty is designed simply to create
an incentive for those employers that are refusing to keep records
and to ensure that they are keeping records.

Senator MURKOWSKI. Would it work to amend the Fair Labor
Standards Act then to require that there would be consequences
then for failure to keep those records?
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Mr. HARRIS. I think it would. It would help. None of these steps
are panaceas. They are all parts of larger strategies to go after
misclassification and violations of wage and hour laws. But I think
it will make a difference for a large number of employers because
there is no consequence now. There is no remedy if you do not keep
records right now, except the investigator showing up and your
having to sit through an extended interview.

Senator MURKOWSKI. Well, no consequence for failure to keep
records, but there are consequences if you are that bad guy that
has really abused this system. And those consequences, again, are
pretty substantial in some of these other areas.

Let me ask you about the efforts within the Department of
Labor. There has been a pretty stepped-up effort to identify and to
prosecute the willful misclassification. The 2010 regulatory agenda
is going to propose these regulatory changes to make the classifica-
tion decisions more thoughtful, more transparent.

You have testified that, in addition to all this, the Department
of Labor is going to move out on education and outreach and part-
nerships with States to tackle, as you mentioned, some of the fo-
rums that you have held in a handful of States there.

So given all the attention to this issue, do we need statutory
changes to investigate and to prosecute the willful violators? I
mean, if we do enough that is proactive and we make clear that
people understand and understand the consequences under all of
these other statutes, do we need to necessarily make statutory
changes here?

Mr. HARRIS. I think we do. There are certain things that Con-
gress can do that the Labor Department cannot do. For example,
we cannot create or we think it will be difficult for us to create a
legal presumption that someone is an employee in the absence of
paperwork that establishes they are not. That is part of Senator
Brown’s and Senator Harkin’s bill. We cannot impose civil money
penalties for recordkeeping without Congress giving us the author-
ity to do that.

So, yes, I think it is necessary to have a statute like EMPA en-
acted. It will strengthen what we are able to accomplish. It will be
another part of a larger arsenal that we are trying to go after this
problem. So, yes, I think it is necessary.

Senator MURKOWSKI. Mr. Chairman, my time has expired. Thank
you.

The CHAIRMAN. Thank you, Senator Murkowski.

Senator Merkley.

SENATOR MERKLEY

Senator MERKLEY. Thank you, Mr. Chair, and thank you, Mr.
Harris.

Do employers sometimes use the independent contractor status
as a way to avoid issues related to immigration? Does this con-
tribute to the issue of illegal immigrants acquiring jobs?

Mr. HARRIS. That is an excellent question. I am not sure I have
a good answer for you.

The position of the Labor Department has long been, both under
Democratic and Republican Presidents, that the employment laws
apply regardless of immigration status. So the minimum wage pro-
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tections and the overtime protections that would apply to an em-
ployee, if they are classified as an employee, would apply regard-
less of whether or not they are an undocumented worker or if they
are a U.S. citizen, for example.

To the extent that the recordkeeping requirements in EMPA
would make it more difficult for employers in the shadow economy
to avoid obeying those laws, it is possible that that would have a
consequence for undocumented workers who do not want to have
any paperwork associated with their employment. But as a general
matter, I think that is not going to be the principal thrust of what
is going to happen with this bill.

Senator MERKLEY. You do not need to elaborate on this, but I
was thinking in terms of an employee having to submit a Social Se-
curity number, an employer having to submit an I-9, that this
might be a convenient way for both to bypass the issue and might
be a contributor to the question of integrity of employment. And I
would be interested in any follow-up information you might be able
to provide to us on that.

Mr. HARRIS. Sure.

Senator MERKLEY. Whereas the Labor Department does not have
penalties for misclassification, IRS does. So are you currently able
to coordinate or do you alert the IRS when there is an issue so that
those penalties become a reasonable substitute for the penalties
that you are proposing today?

Mr. HARRIS. This is part of a larger effort in the Administration.
Our effort with respect to regulations and others is part of a larger
effort led by the Vice President’s office and the Middle Class Task
Force to have the Labor Department—both the Wage and Hour Di-
vision of the Labor Department and the UI Division in the Employ-
ment and Training Administration work more closely with the IRS
to assure that we have a coordinated effort to go after and target
misclassification because it does occur in each of the areas. So, for
example, the Employment and Training Administration works with
the IRS in about 29 States in something called the Questionable
Employment Tax Practices Program where they share information.
It allows them to understand better where misclassification with
respect to Ul taxes is occurring and then to collect those taxes. It
has been a wonderfully successful program and we have added an
additional almost $11 million in the budget request for 2011 to
strengthen that program to get more States involved in auditing to
improve data sharing, data mining efforts to target misclassi-
ﬁ}fatio%. So we are engaging in that kind of cooperation now with
the IRS.

Senator MERKLEY. So in those States that have that relationship,
as compared to States that do not, do you see that the IRS pen-
alties become an effective substitute for the direct penalties you are
proposing in the bill?

Mr. HARRIS. I cannot speak to IRS penalties. I just do not have
that information. I apologize.

Every State is involved in auditing for UI tax purposes. Some
States do an excellent job. They have very sophisticated data min-
ing technology and collect a great deal more money. Some States
need additional help, additional resources in order to build their ca-
pacity, and that is what we are trying to accomplish.
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Senator MERKLEY. When I was an employer, I had the situation
of a previous employee, an employee before I became the director,
who had been misclassified. And I can tell you dealing with the
IRS on that was a major deterrent.

It also inspired me to go to a seminar on this issue. It is a little
fuzzy to me now, but I believe that there were two sets of stand-
ards, one for the State law definitions and one for the Federal IRS.
Am I correct about that?

Mr. HARRIS. Yes. As a general matter—and this is maybe a little
more responsive to the question before. The definition of employee
under the tax code is different than the definition under the Fair
Labor Standards Act. It is narrower, significantly narrower. So it
is possible to be an employee for Fair Labor Standards Act pur-
poses and not an employee for tax purposes. It is not very likely,
but it is certainly possible.

So you could have misclassification under the Fair Labor Stand-
ards Act. It never gets picked up in the tax system. So that is the
kind of thing that we would want to focus on as well.

Senator MERKLEY. I will say that that was a confusing factor for
employers to try to sort out the differing tests. If it was a coherent,
single test, it might be an additional tool, making this easier for
employers.

So in general, the seminar I went to said just always presume
that the people you are working with are employees. People will
come to you and say, “hey, classify me as an independent con-
tractor because of this and this and this. I will have independence
in this way.” They said almost always that is going to be wrong.
So start with the presumption and then run through the test, and
then if they meet the test, put them in that category.

Is that essentially what you are trying to do in this law—trying
to establish a presumption that you are an employee unless you go
through the test, the four points or so, and make sure that they
actually fit the legal definition?

Mr. HARRIS. That is precisely what EMPA would do, yes.

Senator MERKLEY. Thank you very much for your testimony.

Mr. HARRIS. Thank you.

The CHAIRMAN. Well, Mr. Harris thank you very much for being
here and for your testimony. We appreciate it very much.

Now we will go to our second panel. Our second panel will be
Colleen Gardner, commissioner of Labor for New York State. Prior
to her appointment as commissioner, she served as associate com-
missioner for Labor Affairs where she worked to strengthen labor
protections, labor standards, apprenticeship programs, and work-
force development programs. Prior to joining the Labor Depart-
ment, Ms. Gardner worked for 23 years for the New York State
AFL-CIO as the director of Organizing and Community Services.

Catherine Ruckelshaus is legal co-director of the National Em-
ployment Law Project. Ms. Ruckelshaus joined NELP in 1995 after
working for the Employment Law Center in San Francisco. For
over 20 years, she has litigated and advocated for policy reforms
promoting the workplace rights of immigrant and other vulnerable
workers.

Mr. Frank Battaglino is the owner of Metro Test and Balance,
a heating, ventilating, air conditioning contracting company. He
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started this 18 years ago, and since that time the business has
grown into a $10 million operation with 55 employees.

Next we have Mr. Gary Uber. Mr. Gary Uber is the co-founder
of Family Private Care, a licensed nurse registry operating in Flor-
ida, Georgia, and Alabama. He has 23 years of experience in the
military and civilian health care and currently serves as president
of the Private Care Association of America.

Thank you all for being here, and again, as pertained to Mr. Har-
ris, it pertains to you. All your statements will be made a part of
the record in their entirety. We will just go from left to right. And
if you could sum up in 5 or so minutes, I would certainly appreciate
it.

Ms. Gardner, welcome and please proceed.

STATEMENT OF COLLEEN C. GARDNER, COMMISSIONER, NEW
YORK STATE DEPARTMENT OF LABOR, ALBANY, NY

Ms. GARDNER. Good morning, Chairman Harkin, Ranking Mem-
ber Enzi, and members of the committee. My name is Colleen
Gardner and I am the commissioner of the New York Department
of Labor.

Mr. Chairman, I would like to submit my longer written testi-
mony for the record.

On behalf of Governor David Paterson, I commend the committee
for your work in protecting workers and businesses from employ-
ment misclassification, and I would like to convey New York State’s
support for S.3254, the Employee Misclassification Prevention Act,
which will help us expand efforts to combat misclassification.

Through enhanced enforcement efforts in New York, in collabora-
tion with other States, we have made progress toward curbing
misclassification. However, this is a national problem that requires
national action.

Misclassification occurs when employers improperly treat an in-
dividual as an independent contractor instead of as an employee or
when an employer pays an employee off the books. It not only
hurts workers, but as the members of the committee have already
said, it puts law-abiding businesses at a competitive disadvantage
because they must compete against businesses that illegally cut
their costs by misclassifying workers. It deprives government of re-
sources at a time when we need every tax dollar and every con-
tribution to our Ul trust fund.

New York established a joint enforcement task force on employee
misclassification in September 2007 through our Governor’s execu-
tive order after a study by Cornell University found that more than
10.3 percent of private sector workers in our State were being
misclassified. Twelve States now have similar structures and we
collaborate with nine States in the northeast on a monthly basis
to talk about joint enforcement.

Our task force’s efforts have resulted in 67 enforcement inves-
tigations throughout the State which identified nearly 35,000 in-
stances of employee misclassification, over $457 million in unre-
ported wages, more than $13.2 million in unemployment insurance
taxes due, and over $14 million in unpaid wages. However, we
have only scratched the surface of the problem in New York.
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New York’s task force is comprised of several divisions within the
Labor Department, the Workers Compensation Board, the Depart-
ment of Tax and Finance, the Attorney General’s Office, and the
New York City Controller’s Office.

The task force tears down the silos of government agencies and
promotes collaboration while at the same time ensuring that con-
fidential data is protected and used only for enforcement purposes.
This inter- and intra-agency coordination has yielded significant re-
sults and greater efficiencies that would not have been possible if
each agency or division acted alone.

Through strategic joint enforcement, referrals of audit results,
and data sharing, we ensure that an employer who is found to be
engaging in misclassification is financially and legally liable for all
of the resulting violations. The most egregious cases are referred
to the State attorney general or local district attorneys for criminal
prosecution.

We also publicize the results of our sweeps to raise public aware-
ness of the issue and promote compliance.

Currently the task force is using the existing strained resources
of its partner agencies. Increased national focus and support to the
States would greatly expand the results we have already achieved.
The Obama administration’s request for an additional $25 million
in enforcement resources will provide needed help to the States.
Our experience is that the cost of these investigations are often
minimal in comparison to the return on investment.

Through our investigations we have found some employers who
intentionally under-report the number of workers in their busi-
nesses. We have seen one group of workers as properly paid in the
books and another group of workers who work side by side with the
first group are paid off the books by a subcontractor. We conducted
four main street sweeps where we investigated businesses along a
retail strip. Of the 303 businesses visited, nearly 40 percent had
unemployment insurance violations, 25 percent had labor stand-
ards violations, and 6 percent lacked workers’ compensation cov-
erage.

Just this month, we announced the results of four worker
misclassification sweeps on construction projects where subcontrac-
tors either misclassified 281 workers as independent contractors or
paid them off the books and owed more than $275,000 in wages
and overtime.

These cases also brought to light the human costs of
misclassification. In one case, we received a call from workers who
were brought in from out of State, worked nearly a month without
pay, and then were fired and abandoned at a mall parking lot.

We also saw the cost of business. We found one painting subcon-
tractor which treated all 55 of its employees as independent con-
tractors. This illegal practice allowed unscrupulous contractors to
underbid legitimate employers.

S.3254 would provide consistent and stronger enforcement
through greater coordination. Some employers use State bound-
aries as a way to try to avoid the law, and when they leave, States
have a much harder time enforcing orders against them. The Fed-
eral Government has the ability to enforce the laws across jurisdic-
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tions and therefore would be more effective than States working in
isolation.

This bill establishes coordinated strategies that have worked so
well in New York and other States.

Finally, employee misclassification is pervasive and harmful to
employees, workers, government, and our economy. We must com-
bine forces and take new steps to fight it. S. 3254 would provide ad-
ditional important tools.

New York looks forward to continuing to work with you on this
important issue.

Again, I thank you for this opportunity and welcome your ques-
tions.

[The prepared statement of Ms. Gardner follows:]

PREPARED STATEMENT OF COLLEEN C. GARDNER
SUMMARY

e The worker misclassification problem hurts workers, businesses and govern-
ment. New York has taken steps to raise awareness of this problem, as well as en-
hanced enforcement efforts in New York and increased collaboration with other
States to curb this epidemic.

e Misclassification hurts workers who are deprived of many employment rights
under State and Federal law. It also hurts legitimate businesses that have to com-
pete against businesses that illegally cut their costs through the misclassification
of workers, and lastly it hurts government which does not receive required employ-
ment and income taxes.

e In 2000, the U.S. Department of Labor commissioned a study that found that
10 to 30 percent of firms audited in nine States misclassified at least some employ-
ees. In New York, the Cornell University School of Industrial and Labor Relations
estimated that approximately 10.3 percent of New York State’s private sector work-
force is misclassified each year.

e The New York State Joint Enforcement Task Force on Employee Misclassifica-
tion has achieved an unprecedented level of collaboration among State agencies and
local governments throughout New York. Created in September 2007 and including
activities through the end of March 2010, the Task Force has worked on 67 enforce-
ment sweeps in a dozen cities throughout the State, identified nearly 35,000 in-
stances of employee misclassification, discovered over $457 million in unreported
wages, and identified more than $13.2 million in unemployment insurance taxes due
and over $14 million in unpaid wages.

e Through joint enforcement sweeps, coordinated investigations, referrals of audit
results and data-sharing, the Task Force conducts a coordinated approach to en-
forcement. The process ensures that an employer who is found to be engaging in
misclassification is financially and legally liable for all resulting violations. Viola-
tions that are determined to be criminally fraudulent are referred to the State attor-
ney general or local district attorneys for criminal prosecution. Through media
events, we have widely publicized the results of the sweeps to not only promote com-
pliance by specific industries, but also to raise awareness among employers and
workers that misclassification is illegal and hurts the competitiveness of businesses
playing by the rules. The coordination of State agencies also allows for efficiencies
that lead to greater enforcement and compliance.

e Our discussions with employers, unions and business organizations revealed the
real impact on law-abiding employers who are trying to survive in this difficult
economy. This illegal practice means that legitimate employers are underbid nearly
every time by unscrupulous contractors who are often from out of State with no con-
nection to local communities.

e Several other States have followed New York’s lead and have created joint en-
forcement task forces. Since the New York Task Force began in 2007, 12 other
States have established structures similar to ours. Last October, New York cospon-
sored a Northeast Regional Summit on Misclassification with the State of Massa-
chusetts. More than 70 people, representing nine States, attended the Summit and
discussed enforcement strategies. We now have monthly phone calls with these
Northeast States to discuss best practices and strategies. New York is also a partner
in the IRS Questionable Employment Tax Practices (QETP) program which assists
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in uncovering misclassification and schemes aimed at avoiding employment tax obli-
gations.

e Our experience in New York demonstrates the value and importance of many
of the provisions of S.3254, the Employee Misclassification Prevention Act, which
will help us expand our work. The requirement that offices and divisions within the
U.S. Department of Labor share information on misclassification violations will have
the same positive effects nationally that our own data-sharing and enforcement co-
ordination has had in New York. Additionally, the requirement that the U.S. Wage
and Hour division carry out targeted enforcement will have the same impact that
the targeted sweeps have had in New York. Many of the bill’s provisions will lead
to the detection and deterrence of business models using incorrectly classified inde-
pendent contractors.

Good morning, Chairman Harkin, Ranking Member Enzi, and members of the
committee. On behalf of Governor Paterson, thank you for the opportunity for New
York State to address this important issue. My name is Colleen C. Gardner, and
I am the commissioner of the New York State Department of Labor. Let me com-
mend the committee for your work in protecting workers and businesses from
misclassification and note New York’s support for S.3254, the Employee
Misclassification Prevention Act, which will help us expand our work.

I will be speaking today about the problem of worker misclassification and how
it hurts workers, businesses, and government. I will also discuss our steps to raise
awareness of this problem as well as our enhanced enforcement efforts in New York
and our collaboration with other States to curb this epidemic. Let me begin with
a snapshot of the results of the New York State Joint Enforcement Task Force on
Employee Misclassification and the unprecedented level of collaboration it has
achieved among State agencies and local governments throughout New York. Begin-
ning with its creation in September 2007 through the end of March 2010, the Task
Force’s efforts have resulted in 67 enforcement sweeps in a dozen cities throughout
the State, which identified nearly 35,000 instances of employee misclassification,
discovered over $457 million in unreported wages, identified more than $13.2 mil-
lion in unemployment insurance taxes due and discovered over $14 million in un-
paid wages. However, we have only scratched the surface of the problem in New
York. There is much more work to be done.

A worker is considered “misclassified’ any time he or she is improperly denied the
benefits and protections provided to an “employee” as that term is defined by law.
This can occur when a worker who meets the legal standards for classification as
an employee is instead treated as an independent contractor by an employer. It can
also occur when an employee is paid “off-the-books” and is not reported at all for
tax and other purposes. Misclassification hurts workers who are deprived of their
employment rights under State and Federal law. It also hurts legitimate businesses
that have to compete against businesses that illegally cut their costs through the
misclassification of workers. Finally, it hurts government which does not receive ap-
propriate employment and income taxes.

THE PROBLEM

As we know, worker misclassification is not a new problem. In 2000, the U.S. De-
partment of Labor commissioned a study that found that 10 to 30 percent of firms
audited in nine States misclassified at least some employees.

In New York, the Cornell University School of Industrial and Labor Relations doc-
umented the growth of worker misclassification in a February 2007 study. Cornell
estimated that each year, approximately 10.3 percent of New York State’s private
sector workforce is misclassified in one of two ways as noted earlier: as independent
contractors or paid off-the-books.! This means that, because of misclassification, 10
percent of our workforce may not get the wage and hour protections to which they
are entitled, including overtime pay and meal breaks. That also means that these
employers fail to contribute to the unemployment insurance tax system for 10 per-
cent of our workforce and fail to pay workers’ compensation premiums in the same
manner.

Further, these employers pay no withholding taxes on workers who are off-the-
books, and the workers they misclassify as independent contractors have been found
to underreport and to underpay their withholding taxes. At a recent hearing of the

1Linda H. Donahue, James Ryan Lamare, Fred B. Kotler, J.D., “The Cost of Worker
Misclassification in New York State” (Cornell University, H.R. School, February 2007).
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U.S. House Education and Labor Committee’s Subcommittee on Workplace Safety,
a representative of the Mason Contractors Association of America stated,

“By misclassifying employees as independent contractors, unscrupulous em-
ployers are able to avoid paying taxes and insurance. Businesses that
misclassify employees as independent contractors can expect to reduce their
labor costs by between 15 and 30 percent. This places contractors . . . at a com-
petitive disadvantage in an industry with 20 percent gross margins.”

In this difficult economy, it is more important than ever that we maintain a fair
playing field for businesses who play by the rules.

The Cornell report also estimated that approximately 14.9 percent of the construc-
tion industry workforce is misclassified in a given year. These are real numbers that
impact real workers, businesses and economies. Studies conducted in other States
have shown similar or even higher rates of misclassified workers. Our own field ex-
perience has shown that the level of worker misclassification in New York may be
even higher than what the Cornell study shows because of the high incidence of off-
the-books work.

NEW YORK’S EFFORTS

The New York State Joint Enforcement Task Force on Employee Misclassification
was created by an Executive order in September 2007. It is comprised of the New
York State Department of Labor, the New York State Workers’ Compensation
Board, the Workers’ Compensation Board Office of Fraud Inspector General, the
New York State Department of Taxation and Finance, New York State Attorney
General’s Office, and the New York City Comptroller’s Office. The Executive order
charged the Task Force with:

e sharing information and referrals among agency partners about suspected em-
ployee misclassification violations, and pooling and targeting investigative and en-
forcement resources to address them,;

¢ identifying significant cases of employee misclassification, which should be in-
vestigated jointly;

o developing strategies for systematically investigating employee misclassification
in industries in which misclassification is most common;

o facilitating the filing of complaints;

e working cooperatively with business, labor and community groups to identify
and prevent misclassification;

e soliciting the cooperation and participation of local district attorneys and other
lav:i enforcement agencies, and referring appropriate cases for criminal prosecution;
an

e proposing appropriate administrative, legislative and regulatory changes to pre-
vent employee misclassification from occurring.

After almost 3 years of operation and an unprecedented level of inter- and intra-
agency coordination, the Task Force has made great progress on these goals. Unlike
most areas of employment, misclassification cuts across many areas of Federal,
State and local law enforcement. Prior to the creation of the Task Force, if one State
agency—or division within a State agency—discovered a misclassification violation
or received a tip about a potential violation, it did not usually refer it to another
State agency or division. The Task Force tears down the silos of government agen-
cies and promotes collaboration, while at the same time ensuring confidential data
is protected, and used only for enforcement purposes.

Through joint enforcement sweeps, coordinated investigations, referrals of audit
results and data-sharing, the Task Force uses a coordinated approach to enforce-
ment. Our process ensures that an employer who is found to be engaging in
misclassification is financially and legally liable for all of the resulting violations.
Violations that are determined to be criminally fraudulent are referred to the State
attorney general or local district attorneys for criminal prosecution.

We hold media events around the State to publicize the results of our sweeps.
This publicity raises public awareness of the issue, promotes compliance by busi-
nesses, and emphasizes that misclassification is illegal and hurts the competitive-
ness of businesses who play by the rules—which in turn hurts workers.

We have also raised the level of scrutiny given to misclassification cases. Joint
sweep and enforcement cases are chosen strategically and are evaluated in a coordi-
nated fashion. Strategies are pursued in each case for the greatest deterrent effect.
This past fall, New York also conducted comprehensive cross-training of investiga-
tors from our partner agencies to help them recognize violations in other subject
areas, to share investigative and interviewing techniques, and to increase awareness
of misclassification issues.
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The coordination among State agencies also allows for efficiencies that lead to
greater enforcement. Through May 31, 2010, we have received over 5,600 tips or
leads (through emails and phone calls). We have shared those tips with our part-
ners, and have further shared information on an additional 3,500 cases of interest
to our partners. Each agency can use the tips, evidence, interviews and audits ob-
tained by other State agencies in conducting its own enforcement efforts. These
types of efficiencies are essential as we all strive to do more with fewer resources.
Currently, the Task Force and its partner agencies do not have dedicated or addi-
tional enforcement resources for misclassification. Instead, we use the existing re-
sources of the partner agencies, which has impacted the ability of our State-funded
enforcement unit to conduct their regular tasks. While we have been able to do a
great deal, we are hampered by our lack of misclassification resources and our erod-
ing enforcement resources. Despite the limited resources, our efforts are making a
difference in New York. With increased national focus and support to the States,
we could greatly expand on the results we have already achieved.

The Obama administration’s request for an additional $25 million will help pro-
vide needed enforcement resources to penalize employers that improperly
misclassify employees as independent contractors. When considering this and re-
lated Federal resource investments, please note the cost of these investigations can
be minimal in comparison to the return on investment related to bringing busi-
nesses into compliance. For example, a sweep performed recently at one construc-
tion site cost the State approximately $25,000 in staff and administrative costs, yet
the sweep yielded $81,313 in additional taxes and $27,566 in penalties. And this in-
cludes neither the restitution of wages to impacted employees nor the future benefit
to the competing employers who follow the rules.

THE RESULTS FOR NEW YORK

Worker misclassification takes many forms. We have found misclassification in
large and small cities, and in poor, middle-class and affluent communities. Some
employers intentionally underreport the number of workers in their business.
NYSDOL has visited 24-hour diners where the employer lists five family members
on its unemployment filings but the visit shows that at least 20 workers are needed
to run the business. We have also found employers with a business model of core
employees, who work under the direction and control of the employer, who are told
to create separate business entities to appear as independent contractors. We also
often see subcontracting within a business entity where one group of workers is
properly paid on the books and another group of workers, who work side-by-side
with the first group, are paid off-the-books by a subcontractor.

Moreover, we have found that employers owed more than $14 million in unpaid
wages and overtime to workers identified by the NYSDOL Division of Labor Stand-
ards. We have referred 16 employers for felony prosecutions, and to date, 4 employ-
ers (or their corporations) have been convicted of crimes related to misclassifying
their workers. Please note, only the most egregious cases are referred for prosecu-
tion: the primary goal is to bring employers into compliance and to ensure that
workers are paid what they are owed including applicable civil penalties.

Just this month, we announced the results of four worker misclassification sweeps
on construction sites around New York State that brought the issue of this epidemic
to the public’s attention. In all four of these cases, large construction projects were
being built by mainstream, established developers or contractors. Yet, many of the
workers on the project, hired by subcontractors, were either being misclassified as
independent contractors or being paid off-the-books and were subject to serious
labor law violations. In these cases, subcontractors on projects to construct private,
upscale off-campus housing for students near three different State and private col-
leges and a major new hospital were found to be cheating 281 workers out of more
than $275,000 in wages and overtime. We have also issued nearly $430,000 in pen-
alties for these wage violations and have assessed over $167,000 in unemployment
insurance taxes and penalties on these projects.

These cases also brought to light instances of the serious mistreatment of workers
and the human cost of misclassification. In one case, we received a call from work-
ers who were brought in from out-of-state, had worked for nearly a month without
pay, and then were fired and abandoned at a mall parking lot. They were stranded
and had no money to get home. Similarly, we were contacted by a store owner near
one of the construction projects because six workers were left stranded without
money after working on the project for 3 months without being paid. They were
being housed by the subcontractor in an apartment and only given some money for
food.
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In an effort targeted at assessing compliance in urban and suburban retail tracts,
we conducted four “Main Street” sweeps in different parts of New York State where
we walked door-to-door and investigated most businesses along a retail strip. Of the
303 businesses visited, nearly 40 percent had UI misclassification violations, nearly
25 percent had labor standards violations, and 6 percent were issued stop-work or-
ders by the Workers’ Compensation Board for lack of workers’ compensation cov-
erage. Ul findings on the firms visited indicated over 1,600 misclassified workers
and unpaid Ul taxes of nearly $398,000.

These results from teams of dedicated Task Force investigators from multiple
State agencies brought to light the grim reality of employee misclassification and
its impact on real workers. But this is only part of the story. Our discussions with
legitimate employers, unions and business organizations revealed the negative im-
pact on law-abiding employers who are playing by the rules everyday and trying to
survive in this difficult economy. This illegal practice means that legitimate employ-
ers are underbid nearly every time by unscrupulous contractors who often have no
connection to local communities. In one of our investigations, we found one painting
subcontractor, which treated all 55 of its employees as independent contractors. The
painting contractor who pays taxes on behalf of all of its employees cannot compete
with the painting contractor who considers each of its employees to be an inde-
pendent contractor. The diner or supermarket which pays all of its employees on
the books cannot charge the same prices as the one that tries to cheat workers and
our competition-based system.

NEW YORK’S TASK FORCE HAS BEEN A MODEL FOR OTHER STATES

Since the New York Joint Enforcement Task Force began in 2007, 12 other States
have established structures similar to the one in New York. Last October, the NY
Task Force co-sponsored a Northeast Regional Summit on Misclassification with
Massachusetts. More than 70 people, representing nine States, attended the Sum-
mit and discussed enforcement, data sharing strategies and greater coordination of
enforcement among States. We now have monthly phone calls with these northeast
States to discuss best practices and strategies. Many of the States have their own
excellent statistics to report on the benefits of targeted enforcement, data-sharing
and collaboration between State agencies.

ADDITIONAL NATIONAL EFFORTS

New York, as well as 36 other States, has also partnered with the IRS, USDOL,
the National Association of State Workforce Agencies (NASWA), and the Federation
of Tax Administrators in the Questionable Employment Tax Practices (QETP) pro-
gram. In fact, New York has engaged in data sharing with the IRS for 24 years,
using at least 10 different IRS data extracts to enhance compliance efforts. With the
advent of QETP, our ability to detect misclassification and other schemes aimed at
employment tax avoidance has been enhanced. Since 2007, QETP data sharing has
assisted NYS in finding over 21,500 misclassified workers, over $5 million in addi-
tional Ul taxes due, and unreported wages exceeding $389 million.

FEDERAL LEGISLATION

What I have described today is our Task Force accomplishments with targeted en-
forcement, limited shared resources, and outreach and education. However, given
the extent of this problem, and given the losses to workers, the Government and
legitimate businesses, we need to do much more. While New York State has been
a leader in enforcement against fraud and misclassification, we need Federal legisla-
tion to help provide consistent and stronger enforcement. A major reason for greater
Federal involvement is that there are employers with national operations who use
the same illegal practices in many of the States in which they operate. Other em-
ployers, such as construction companies, use State boundaries as a way to try to
avoid the law, and when they leave, we have a much harder time enforcing our or-
ders against them. Unlike the States, the Federal Government has the ability to en-
force the laws across jurisdictions, and therefore would be more effective than States
working in isolation.

Our experience in New York demonstrates the value and importance of many of
the provisions within S.3254. The requirement that offices and divisions within the
U.S. Department of Labor share information on misclassification violations will have
the same positive effects that our own data-sharing and enforcement coordination
has had in New York. The requirement that the USDOL Wage and Hour Division
carry out targeted enforcement will also have the same positive effects nationally
that our own targeted sweeps have had in the State.
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Additionally, the provisions in the bill requiring the U.S. Department of Labor to
measure and credit States’ performance in conducting Unemployment Insurance
(UI) tax audits will lead to greater detection of misclassification will greatly aid the
efforts of our UI Division in NY State and State UI Divisions across the country.
New York has advocated for, and strongly encourages USDOL to count overall State
efforts aimed at addressing misclassification through a broadening of definitions to
include both audits under USDOL Tax Performance standards as well as other
types of investigations States may engage in. Doing so will provide the broadest pos-
sible picture of the misclassification that is occurring and will ensure that States
use their resources to go beyond the standard audits and conduct other types of in-
vestigations.

Finally, many of the S.3254 legislative provisions will lead to the detection and
deterrence business models using incorrectly classified independent contractors. The
bill’s provisions that require employers to keep records that accurately reflect the
classification of each worker, that create penalties for failure to keep these records,
and that provide a presumption of employment for employees where the records are
not kept will strengthen the ability of both the Federal Government and the States
to detect misclassification violations. The bill will further deter misclassification vio-
lation by clarifying that worker misclassification alone is a violation of the Fair
Labor Standards Act, as well as by increasing penalties for this violation. Addition-
ally, the requirement that government Web sites provide workers with notification
of their employment status and rights will help lead to more complaint-driven com-
pliance. New York also encourages the addition of a specialized notice for workers
who are treated as independent contractors for tax purposes under section 530 of
the IRS code.

Employee misclassification is pervasive and harmful to our employers, workers,
government and our economy. We must combine forces and take new steps to com-
bat it. The provisions of S.3254 will add important tools to the Federal Govern-
ment’s ability to enforce the Fair Labor Standards Act in regards to
misclassification. On behalf of Governor Paterson, New York looks forward to con-
tinuing to work with Congress, Federal agencies, employers, and other States on
this important issue. Again, I thank you for this opportunity and welcome your
questions.

The CHAIRMAN. Thank you very much, Ms. Gardner.
And now Mr. Battaglino. Welcome and please proceed.

STATEMENT OF FRANK BATTAGLINO, OWNER, METRO TEST
AND BALANCE, CAPITOL HEIGHTS, MD

Mr. BATTAGLINO. Chairman Harkin and members of the com-
mittee, thank you for inviting me here today.

My name is Frank Battaglino and I am the owner of Metro Test
and Balance located in Capitol Heights, MD. I am here today rep-
resenting the Sheet Metal and Air Conditioning National Associa-
tion, as well as the Campaign for Quality Construction.

The Campaign for Quality Construction represents six construc-
tion contractor associations with approximately 27,000 contractor
members nationwide. The majority of the CQC members are fam-
ily-owned businesses, most with 10 or fewer employees.

I am here today because it is time for Congress to act. SMACNA
testified in 1996 on the issue of misclassification and stated that
worker misclassification in the construction industry was rising
rapidly. Nothing was changed. The epidemic continues to grow, and
the rise has nothing to do with career enhancement or worker op-
portunity. It has everything to do with unfair, low-wage competi-
tion.

As I said before, I am the owner of Metro Test and Balance. I
presently employ 55 people in the Washington metropolitan area.
I have been in business since 1991 when I started my company. I
began with a set of equipment that I mustered together with an
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old Ford van. I now have a 15,000-square foot facility with over 20
trucks on the road.

A person takes risks when they decide to become a business
owner, but they also accept certain responsibilities. Workers’ rights
and workers’ conditions are important to me now, but they were
important to me 20 years ago when I started. I was still able to
grow and make money. I am living proof that when a company
chooses the path of legality and responsibility for its workers’
rights, it can still be very successful. Do not let employers who do
not want to do the right thing tell you otherwise.

My company performs a number of services ranging from com-
mercial HVAC duct work fabrication, installation, test and balance,
and indoor air quality. Our customers include Federal, State, and
local governments, as well as private work.

We face a very big disadvantage due to the worker misclassi-
fication. Lately we are being beat out of competitive bids by unusu-
ally low bids. This is a direct result of companies deliberately
misclassifying their workers as independent contractors. There is
no other way we could be outbid by such a large amount.

Maryland recently passed a law to help with this problem in the
construction industry, but the law is new and it focuses only on the
construction industry.

A company that regularly uses so-called independent contractors
can be at least 20 to 30 percent below our bids. So an honest com-
pany gets beat out by a company scamming the system and plain
hard-working people are just being taken advantage of.

This does not hurt just small companies. It hurts big companies
too. Let me give you one example of a large SMACNA contractor
in Atlanta with several hundred workers. The contractor had a new
potential worker come to him to ask if he could sign up for a work-
er training program. The guy had been working for another con-
tractor for several years, but in order to work, the guy had to agree
to be an independent contractor. The Atlanta contractor now un-
derstands how he was being beat out on a lot of bids.

This causes a number of problems not only for companies but
also for taxpayers, Federal, State, and local governments. They lose
revenue and we end up paying for social services that usually are
covered by employee-mandated benefits. As an employer, I pay 50
percent of my employees Social Security and Medicare. I pay unem-
ployment insurance and workers’ comp insurance.

By the way, this past year—this April—I paid my first quarter
Maryland workers’ comp/unemployment insurance premiums in
April of this year, and the check was for over $32,000. That was
the highest it has ever been. So it is ridiculous and that is just the
first quarter, generally the highest, but it was the first quarter.

I am also required to pay overtime. There are a lot of expenses
associated with being an employer, and I do not mind. But it is
time for Congress to make sure all businesses are paying their fair
share. Responsible employers and government alike have to part-
ner for this cause. With the loss of tax revenues, we both are being
asked—more accurately being forced—to cover these expenses
while companies scamming the system are benefitting with higher
profits and less responsibility. Right now, unethical businesses are
stealing work from honest contractors with little fear of getting
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caught. There is no direct law prohibiting misclassification, and
there are too many loopholes and violations in the laws that we do
have.

I urge the committee to please take quick and strong action to
stop worker misclassification and to pass S.3254, the Employee
Misclassification Prevention Act, as soon as possible. Thank you.

[The prepared statement of Mr. Battaglino follows:]

PREPARED STATEMENT OF FRANK BATTAGLINO
SUMMARY

Metro Test and Balance in Capitol Heights, MD.

e Representing the Sheet Metal and Air Conditioning Contractors’ National Asso-
ciation (SMACNA) and the Campaign for Quality Construction (CQC).

e CQC represents six construction contractor associations with approximately
27,000 contractor members nationwide.

e The vast majority of SMACNA members and CQC members are very small,
family-owned businesses—the majority with 10 or fewer employees.

Time for Congress to act.

SMACNA testified in 1996 on the issue of misclassification and stated that worker
misclassification in the construction industry was rising rapidly. Nothing has
changed.

e The epidemic continues to grow and has nothing to do with career enhancement
or worker opportunity.

e It has everything to do with unfair, low-wage competition. It is important to le-
gitimate businesses like mine all across the country.

Background—employ 55 people in the Washington metropolitan area.

Work is commercial HVAC duct work fabrication and installation, Test and Bal-
ance services and indoor air quality testing. Customers include Federal, State and
local governments and private work—a host of pharmaceutical, defense-based con-
tractors and numerous medical facilities.

e I have been in business since 1991 when I started my company.
e Purchased some equipment and an old Ford van.
e I now have a 15,000-square foot facility with over 20 trucks on the road.

A person takes risks when they decide to become a business owner but—
they also accept certain responsibilities.

o I was still able to grow and make money.

e I am proof that when a company chooses the path of legality, it can still be suc-
cessful.

e Don’t let employers who don’t want to do the right thing tell you otherwise.

Misclassification is hurting my business.

We are put at a competitive disadvantage due to the worker misclassification
problem. Other companies deliberately misclassify their workers to save money.

e A company can save at least 20 to 30 percent on labor costs by misclassifying.

e I pay 50 percent of my employees’ social security and medicare, plus unemploy-
ment insurance and worker’s compensation premiums. (My 1st quarter unemploy-
ment insurance was $32,000). I am required to pay overtime & provide OSHA safety
training and more.

e Honest companies gets beat out by companies scamming the system—who then
make higher profits and have fewer responsibilities.

e Big companies & small companies get hurt—SMACNA example from large At-
lanta firm.

e Taxpayers and Federal, State and local governments lose tax revenue and pick
up the tab for a variety of social services.

e Maryland recently enacted a law addressing misclassification in construction.

Unethical business owners are “stealing” work from honest contractors
with little fear of getting caught—there is no direct law prohibiting the
practice and too many loopholes.
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I urge the committee to take quick and strong action to stop worker
misclassification and to pass S.3254, The Employee Misclassification Pre-
vention Act as soon as possible.

Good morning Chairman Harkin and members of the committee. Thank you for
the opportunity to testify here today.

My name is Frank Battaglino and I am the owner of Metro Test and Balance,
Inc. located in Capitol Heights, MD. I am here today representing the Sheet Metal
and Air Conditioning Contractors’ National Association as well as the Campaign for
Quality Construction.!

The Sheet Metal and Air Conditioning Contractors’ National Association
(SMACNA) is supported by more than 4,500 construction firms engaged in indus-
trial, commercial, residential, architectural and specialty sheet metal and air condi-
tioning construction in public and private markets throughout the United States.
Working on a wide variety of projects across the Nation in urban and suburban
areas, SMACNA contractors specialize in heating, ventilating and air conditioning;
architectural sheet metal; industrial sheet metal; kitchen equipment; specialty
stainless steel work; manufacturing; siding and decking; testing and balancing; serv-
ice; and energy management and maintenance.

I am also representing The Campaign for Quality Construction which represents
six construction contractor associations with approximately 27,000 contractor mem-
bers nationwide. CQC members compete in public and private sector markets and
perform both as prime and subcontractors. I would like to emphasize that the vast
majority of SMACNA members and CQC members are very small, family-owned
businesses—the majority of which have 10 or fewer employees.

I am here today because it is time for Congress to act. SMACNA testified in 1996
on the issue of misclassification and stated that worker misclassification in the con-
struction industry was rising rapidly. Nothing has changed. The epidemic continues
to grow and the rise has nothing to do with career enhancement or worker oppor-
tunity. It has everything to do with unfair, low-wage competition. Addressing this
problem is important with regard to workers’ rights in our country and it is impor-
tant to legitimate businesses like mine all across the country.

MY BACKGROUND

As the owner of Metro Test and Balance, I currently employ 55 people in the
Washington metropolitan area. I have been in business since 1991 when I started
my own company. I started out with a set of equipment that I mustered together
and an old Ford van. I now have a 15,000-square foot facility with over 20 trucks
on the road.

A person takes risks when they decide to become a business owner but they also
accept certain responsibilities. Workers’ rights and working conditions are important
to me now, but they were also important to me in my old Ford van in 1991 when
I started.

I was still able to grow and make money. I am living proof that when a company
chooses the path of legality and responsibility for its workers’ rights it can still be
very successful. Don’t let employers who don’t want to do the right thing convince
you that it can’t be done or that following the law will kill entrepreneurship. It
should be noted that movement from skilled production jobs into supervisory, man-
agement and even business ownership are unrivaled in the union sector of the con-
struction industry.

1The Campaign for Quality Construction represents six construction associations allied in an
ongoing legislative Campaign for Quality Construction. These groups are: the Mechanical Con-
tractors Association of America (MCAA), the Sheet Metal and Air Conditioning Contractors’ Na-
tional Association (SMACNA), the National Electrical Contractors Association (NECA), the
International Council of Employers of Bricklayers and Allied Craftworkers (ICE), the Finishing
Contractors Association (FCA), and The Association of Union Constructors (TAUC). According
to 2002 U.S. Census Bureau Construction Statistics, specialty subcontracting comprises 61 per-
cent of industry employment.

Our organizations represent the high-skill, leading edge sector of the specialty contracting in-
dustry, providing the top-tier training, wages, health and welfare and pension benefits necessary
for a strong workforce skill base. According to 2002 U.S. Census Bureau Construction Statistics,
specialty subcontracting comprises 61 percent of industry employment. The figure for the spe-
cialty segment of the industry, however, is slightly higher in more recent figures published by
the U.S. Department of Labor’s Bureau of Labor Statistics.
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WHAT WE DO AND HOW MISCLASSIFICATION IS HURTING MY BUSINESS

My company performs a number of services ranging from commercial HVAC duct
work fabrication and installation, Test and Balance services to indoor air quality
testing. Our customers include Federal, State and local governments as well as pri-
vate work—a host of pharmaceutical, defense-based contractors and numerous med-
ical facilities.

We have found ourselves bidding for work at a disadvantage because of the work-
er misclassification problem. Increasingly we were being beat out of competitive bids
by unusually low bids. We know this 1s a direct result of companies deliberately
misclassifying their workers as independent contractors. There is no other way we
could be outbid by such large amounts. In fact, the problem was so pervasive that
the State of Maryland recently enacted a law to address the problem in construc-
tion.

Misclassification occurs when an employer improperly classifies a worker as an
independent contractor. Misclassification is known to be particularly prevalent in
the construction industry and is blatantly used as a cost-cutting tool. Employers
who misclassify their workers reap substantial savings and gain unfair competitive
marketplace advantages by avoiding payment of Social Security and Medicare taxes,
payment of Federal and State unemployment insurance taxes, and payment of
workers’ compensation premiums. Employers who misclassify workers as inde-
pendent contractors gain other competitive advantages such as lower administrative
costs and more limited liability.

A company that regularly uses this practice can be at least 20 to 30 percent below
our bids. So an honest company gets beat out by a company scamming the system
and plain hard working people are just being taken advantage of. Vague, complex
and subjective rules regarding independent contractor determinations, legal loop-
holes and lax enforcement all contribute to the growth of this problem.

I am not the only one with this problem. Let me give you one example of a large
SMACNA contractor in Atlanta. The contractor had a new potential worker come
to him to ask if he could sign up for a worker training program. The guy had been
working for another contractor for several years but in order to work the guy had
to agree to be an independent contractor. The Atlanta contractor now understands
why he was losing bids and he is a larger contractor with several hundred workers.
So misclassification hurts legitimate contractors large and small.

This causes a number of problems not only for companies such as mine but also
for taxpayers, Federal, State and local governments that lose tax revenue. There are
broader social consequences when taxpayers and governments end up paying for so-
cial services that are usually covered by employee-mandated benefits.

As an employer I pay 50 percent of my employees’ Social Security and Medicare.
I pay unemployment insurance and worker’s compensation premiums. By the way,
I paid my Maryland worker’s unemployment insurance premiums in April of this
year and the check was for over $32,000. The highest it has ever been. I am re-
quired to pay overtime. There are a lot of expenses associated with being an em-
ployer and I don’t mind, but it is time for Congress to make sure all businesses are
paying their fair share.

CONCLUSION

Responsible employers and government alike have to partner for this cause. CQC
employers contribute to a healthy economy and provide opportunities for economic
advancement for employees. As I have said in my testimony, too often these ethical
contractors compete against employers, in both the private and public market, who
deliberately classify workers as independent contractors and who otherwise are not
fully compliant with the law. Unfortunately, it is an epidemic that contributes to
a dei{gTadation of the quality of the workforce and to the quality of life for American
workers.

With the loss of tax revenue both ethical companies and taxpayers are being
asked, or more accurately, being forced to cover these expenses while these compa-
nies scamming the system are benefiting with higher profits and less responsibility.

It is not too strong to say unethical business owners are “stealing” work from hon-
est contractors with little fear of getting caught. There is no direct law prohibiting
misclassification and too many loopholes for violations of the laws we do have.

The CQC supports, without reservation, efforts to stem the workforce degradation
that is the direct result of misclassification. I urge the committee and Congress to
take quick and strong action to stop worker misclassification and to pass S.3254,
The Employee Misclassification Prevention Act as soon as possible.

Thank you.
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The CHAIRMAN. Mr. Battaglino, thank you very much for that
very profound statement and for being here.
We will turn to Ms. Ruckelshaus, and please proceed.

STATEMENT OF CATHERINE K. RUCKELSHAUS, LEGAL CO-DI-
RECTOR, NATIONAL EMPLOYMENT LAW PROJECT, NEW
YORK, NY

Ms. RUCKELSHAUS. Thank you, Chairman Harkin and members
of the committee. Thank you for the opportunity to testify today.

My name is Cathy Ruckelshaus and I am the legal co-director of
the National Employment Law Project. We are a nonprofit based
in New York, and we promote access to and retention of good jobs
for low-income workers.

At NELP, we have had the opportunity to learn about job condi-
tions in industries such as agriculture, construction and day labor,
garment, meat packing, janitorial, trucking, home care, and retail.
In too many of these industries we see sub-minimum wages, lack
of the health and safety protections, and we see employees being
treated as independent contractors when they should not be.

Today and in my written testimony, I describe independent con-
tractor misclassification and its impacts on workers, on State and
Federal Government coffers, and on law-abiding employers.

We have heard this morning about who independent contractors
are, but I think it is important to note, as has been noted, this
morning that we all know that every day employers legitimately
contract with other independent businesses typically to perform
specialty jobs that the contractor performs for a variety of other
customers. These routine practices are not the subject of inde-
pendent contractor misclassification reforms.

Second, genuine independent contractors constitute a small pro-
portion of the American workforce because by definition, an inde-
pendent contractor is in business for him or herself. True inde-
pendent contractors bring a specialized skill. They invest capital in
their business, and they perform a service that is not part of the
receiving firm’s overall business. True independent contractors aim
to make a profit. They are entrepreneurs that can pass on in-
creased costs to their customers like higher gas prices or an in-
crease in the cost of safety equipment. Examples of true inde-
pendent businesses are a plumber, called in by an office manager
to fix a leaky sink, or a computer technician on a retainer with a
manufacturing company to troubleshoot computer glitches.

How does it happen? We have heard that employers misclassify
employees as independent contractors by giving them a 1099 in-
stead of a W—2. They often pay them off the books providing no tax
reporting or withholding. Many of these employers require workers
to sign a contract stating that they are an independent contractor
as a condition of getting a job. They do this because the employers
can be off the hook for workplace rules. They can be off the hook
for safety net benefits. They can save upwards of 30 percent of pay-
roll costs, and they can underbid their competitors in labor-inten-
sive sectors, especially like construction and building services.

We have heard again this morning that calling employees inde-
pendent contractors is a broad problem and it affects a wide range
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of jobs. I am going to just mention three examples that I have expe-
rienced in my practice.

One is Faty Ansoumana who worked as a delivery worker in a
Gristede’s store in Manhattan. He worked 7 days a week, 12 hours
a day for $90 a week. He and his fellow delivery workers were
hired through two middlemen labor brokers who stationed the
workers in stores around New York City. They reported directly to
the stores and provided deliveries for the customers. When we chal-
lenged the low pay, the store said the workers were not their em-
ployees and the labor broker said they were all independent con-
tractors.

Janitors from South America and Korea were sold franchise
agreements in Massachusetts for the ability to clean stores in Mas-
sachusetts. They were told where to clean, what stores to clean,
and what materials to use. They were found to be employees and
got unemployment benefits even though their employer told them
they were independent contractors.

And NELP represented some home care workers in Pennsylvania
who were not paid for travel time and overtime. Once we filed the
lawsuit, their employer called everybody in and said sign this inde-
pendent contractor agreement. You are no longer our employees. If
you want to keep your job, you have to sign this independent con-
tractor agreement. This was a tactic obviously to try to avoid the
liabilities, but it did not work.

The impacts are when workers are labeled an independent con-
tractor, even though it does not have any necessarily legal mean-
ing, it does carry a punch and it deters workers from claiming their
fights. We have a complaint-driven system and that is a big prob-
em.

We have heard already that it impacts the States and Federal
coffers. My testimony outlines that 20 States have done studies tal-
lying up the lost dollars and it is in the billions.

What we should do about it is follow the Department of Labor’s
lead and target misclassification and we should also pass the Em-
ployee Misclassification Protection Act which is essentially a right-
to-know or transparency bill. The EMPA would require employers
just to notify workers of their status and then to keep records on
hours and pay. These are typically records that employers are al-
ready keeping even for their contractors, for vendors and for other
contractors, including payments and hours off and that are worked
for a job. These proposed reforms in the EMPA are reasonable, pos-
sible, and necessary. They could be implemented with little effort
and to much impact on our country’s workers.

Thank you for permitting me to testify and I look forward to the
questions.

[The prepared statement of Ms. Ruckelshaus follows:]

PREPARED STATEMENT OF CATHERINE K. RUCKELSHAUS
SUMMARY

My name is Cathy Ruckelshaus, and I am the legal co-director of the National
Employment Law Project (NELP), a non-profit organization that seeks to promote
access to and retention of good jobs for workers. In the over 20 years I have spent
working with and on behalf of workers around the country, I have been struck by
the success some businesses have had in devising ways to evade responsibility for
fair pay, health and safety, and other workplace standards. Calling employees inde-
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pendent contractors (“1099-ing” them, so-called because of the IRS Form 1099
issued to independent contractors), and the related tactic of paying workers off the
books or in cash with no tax reporting or withholding, is a top choice of these em-
ployers.

My testimony describes independent contractor misclassification and its impacts
on workers, on State and Federal Government coffers, and on law-abiding employ-
ers. It highlights the heightened activity on this important issue in the States, fol-
lowing studies showing staggering losses in the billions of dollars in the form of un-
paid and uncollectible income taxes, payroll taxes, and unemployment insurance
and workers’ compensation premiums due to this practice. I support the introduced
Federal Employee Misclassification Protection Act (EMPA), and suggest some fur-
ther ideas for policy reforms to contend with this unchecked and growing practice.

Businesses legitimately contract every day with other independent businesses,
often to perform specialty jobs that the contractor performs for a variety of cus-
tomers. Yet, genuine independent contractors constitute a small proportion of the
American workforce, because by definition, an “independent contractor” is in busi-
ness for him- or herself. True independent contractors bring specialized skill, invest
capital in their business, and perform a service that is not part of the receiving
firm’s overall business.

Calling employees “independent contractors” is a broad problem and affects a wide
range of jobs. It could be happening to someone you know. A 2000 study commis-
sioned by the U.S. Department of Labor found that up to 30 percent of firms
misclassify their employees as independent contractors. Many States have studied
the problem and find high rates of misclassification, especially in construction,
where as many as 4 in 10 construction workers were found to be misclassified.

If enacted, the EMPA would be an important first step to encourage transparency
in employment relationships. If workers know about their employment classification
and the impacts of that status, they will be better prepared to report any violations.
In addition, U.S. DOL will be better equipped to determine whether there is compli-
ance if employers maintain basic records of their contractors’s pay and hours.

Senator Harkin and members of the committee, thank you for this opportunity to
testify today on the important subject of independent contractor misclassification
and its impacts on workers and their families, law abiding employers, and our econ-
omy.

My name is Cathy Ruckelshaus, and I am the legal co-director of the National
Employment Law Project (NELP), a non-profit organization that seeks to promote
access to and retention of good jobs for workers. In the over 20 years I have spent
working with and on behalf of workers around the country, I have been struck by
the success some businesses have had in devising ways to evade responsibility for
fair pay, health and safety, and other workplace standards. Calling employees inde-
pendent contractors (“1099-ing” them, so-called because of the IRS Form 1099
issued to independent contractors), and the related tactic of paying workers off the
books or in cash, is a top choice of these employers.

I and my colleagues at NELP have worked to ensure that all workers receive the
basic workplace protections guaranteed in our Nation’s labor and employment laws;
this work has given us the opportunity to learn up close about job conditions in a
wide variety of industries: garment, agricultural, construction and day labor, jani-
torial, retail, hospitality, home health care, trucking, poultry and meat-packing,
high-tech, and other services. We have seen low, often sub-minimum wages, lack of
health and safety protections and work benefits, and rampant discrimination and
mistreatment of workers in these jobs.

An important part of our work focuses on simply enforcing the basic fair pay laws
already on the books. Because unscrupulous employers use independent contractor
schemes to flout these rules, we have worked with allies in State legislatures and
agencies to tighten enforcement of core labor standards in those sectors where inde-
pendent contractor abuses persist. This background in enforcement and State prac-
tices informs my testimony today.

Today, I will describe independent contractor misclassification and its impacts on
workers, on State and Federal Government coffers, and on law-abiding employers.
I will highlight the heightened activity on this important issue in the States, fol-
lowing the State studies showing staggering public losses due to the practice. I will
conclude with comments on the introduced Federal Employee Misclassification Pro-
tection Act (EMPA), and suggest some further ideas for policy reforms to contend
with this unchecked and growing practice.
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I. WHAT IS INDEPENDENT CONTRACTOR MISCLASSIFICATION AND HOW COMMON IS IT?

Employers legitimately contract every day with other independent businesses,
typically to perform specialty jobs that the contractor performs for a variety of cus-
tomers. These routine practices are not the subject of independent contractor
misclassification reforms.

Yet, genuine independent contractors constitute a small proportion of the Amer-
ican workforce, because by definition, an “independent contractor” is in business for
him- or herself.! True independent contractors bring specialized skill, invest capital
in their business, and perform a service that is not part of the receiving firm’s over-
all business. Examples are a plumber called in by an office manager to fix a leaky
sink in the corporate bathroom, or a computer technician on a retainer with a man-
ufacturing company to trouble-shoot software glitches.

But, with increasing frequency, employers misclassify employees as “independent
contractors,” either by giving their employees an IRS Form 1099 instead of a Form
W-2, or by paying the employee off-the-books and providing no tax forms or tax re-
porting and withholding. Many of these employers require workers to sign a con-
tract stating that they are an independent contractor as a condition of getting a job.
Here are some reasons why this independent contractor misclassification is on the
rise:

e Firms argue they are off-the-hook for any rule protecting an “employee,” includ-
ing the most basic rights to minimum wage and overtime premium pay, health and
safety protections, job-protected family and medical leave, anti-discrimination laws,
and the right to bargain collectively and join a union. Workers also lose out on safe-
ty-net benefits like unemployment insurance, workers compensation, and Social Se-
curity and Medicare.

e Misclassifying employers stand to save upwards of 30 percent of their payroll
costs, including employer-side FICA and FUTA tax obligations, workers compensa-
tion and State taxes paid for “employees.”

e Businesses that 1099 and pay off-the-books can underbid competitors in labor-
intensive sectors like construction and building services, and this creates an unfair
marketplace.

The U.S. Government Accountability Office (GAO) concluded in its July 2006 re-
port, “employers have economic incentives to misclassify employees as independent
contractors because employers are not obligated to make certain financial expendi-
tures for independent contractors that they make for employees, such as paying cer-
tain taxes (Social Security, Medicare, and unemployment taxes), providing workers’
compensation insurance, paying minimum wage and overtime wages, or including
independent contractors in employee benefit plans.”2

Most workers in labor-intensive and low-paying jobs are not operating a business
of their own. As the U.S. Department of Labor’s Commission on the Future of Work-
er-Management Relations (the “Dunlop Commission”) concluded, “[t]he law should
confer independent contractor status only on those for whom it is appropriate—en-
trepreneurs who bear the risk of loss, serve multiple clients, hold themselves out
to the public as an independent business, and so forth. The law should not provide
incentives for misclassification of employees as independent contractors, which costs
Federal and State treasuries large sums in uncollected social security, unemploy-
ment, personal income, and other taxes.”3

A. Misclassification is Found in Nearly Every Low-Wage Job Sector

Calling employees “independent contractors” is a broad problem and affects a wide
range of jobs. It could be happening to someone you know. A 2000 study commis-
sioned by the U.S. Department of Labor found that up to 30 percent of firms
misclassify their employees as independent contractors.* Many States have studied

1See, Employment Arrangements: Improved Outreach Could Help Ensure Proper Worker Clas-
sification, GAO-06—-656 (July 2006), at p. 43.

2 Employment Arrangements: Improved Outreach Could Help Ensure Proper Worker Classifica-
tion, GAO-06-656 (July 2006), at p. 25.

3U.S. DEP'T OF LABOR, Commission on the Future of Worker-Management Relations, (1995),
available at http:/ /www.dol.gov/ sec/media/reports/dunlop/dunlop.htm#Table.

4 Lalith de Silva et al., “Independent Contractors: Prevalence and Implications for Unemploy-
ment Insu